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Address of Chief Justice Hughes 


Before the American Law Institute, May 12, 1938 


1. C. C. Praised 


HEN, under the Presidency of Mr. Taft, it was suggested that the 

Supreme Court should have a separate building, Chief Justice 
White strongly objected. Among other grounds, he feared that the re- 
moval of the court from the Capitol might cause a loss of public interest. 
The court would be isolated and might largely be ignored. 

So far as I can judge from the course of events, that fear has not 
been realized. Nor do we lack visitors. Our records show that over 
88,000 visited the Supreme Court Building during the month of April 
and in one day the number was nearly 7,000. 

I am fond of recalling that Professor Hiram Corson of Cornell 
University, a distinguished scholar of his day, on returning to Ithaca 
from a visit to New York, where he had witnessed a lavish production of 
a play of Shakespeare, confessed to some disappointment. 

‘‘Why,’’ he said, ‘‘when the curtain rose, the audience applauded 
the scenery.”’ 

I imagine that the audience was really interested in the setting be- 
cause of their interest in the drama. 


Court’s Work Growing 


The work of court continues in volume and importance. When we 
began the present recess, on May 2, our statistics showed that we had 
disposed during the present term of 878 cases, as against 820. in the 
corresponding period of last term. The number of cases on our dockets 
had increased this term by sixty-five. We expect to adjourn at the end 
of this month with all cases disposed of which were ready for hearing. 

The past year has witnessed the retirement of two of our most 
eminent judges, Willis Van Devanter and George Sutherland. I cannot 
allow this opportunity to pass without a tribute to their service. 


Retirement of Justice Van Devanter 


Justice Van Devanter began his judicial career about forty-nine 
years ago as Chief Justice of the Supreme Court of Wyoming. His 
service on the Federal bench began in 1903 as Cireuit Judge in the 
Eighth Circuit, and in 1911 he came to the Supreme Court. 

It is unnecessary to remind this body of judges and lawyers of the 
vast importance of the work of the court which, unspectacular and hence 
largely unnoticed by the press and the public, goes on from day to day 
demanding unremitting industry and technical competence. The public 
are naturally interested in the great divisive cases in constitutional law, 
but these are few and constitute but a small part of the burden which the 
court constantly bears. 
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In the discharge of its work the conference of the court is of the 
greatest importance as there the court discusses and decides the causes 
which have been heard and passes upon the applications for permission 
to be heard. 

It was in that conference that Justice Van Devanter’s wide expe. 
rience, his precise knowledge, his accurate memory and his capacity for 
clear elucidation of precedent and principle contributed in a remarkable 
degree to the disposition of the court’s business. 

And aside from his broad knowledge of the law he had enjoyed the 
opportunities for special training in publie land law which made his 
participation in that class of cases of peculiar value. 

Few judges in our history have rivaled him in fitness by reason of 
learning, skill and temperament for the judicial office. 


Retirement of Justice Sutherland 


Justice Sutherland came to the court after a notable public career 
as a member of the House of Representatives and the Senate of the 
United States. Like Justice Van Devanter, he had his training in the 
West and he was familiar with all the peculiar problems of the new 
States formed from our great Western acquisitions. 

He had a special aptitude for the law and his powers of analysis 
and exposition, his industry and thoroughness, have made his judicial 
opinions a highly important part of the jurisprudence of the court. 

He has been the embodiment of judicial integrity—conscientious and 
independent. Bearing his full share of the work of the court, unflagging 
in his labors, he never failed in courtesy and his keen sense of humor 
and his rare ability as a raconteur made his companionship one of the 
special privileges of the intimate association of the members of the court. 

We honor these judges in their retirement and we cherish the men- 
ory of their fidelity to the best traditions of the bench. 


Need of Independence of Judiciary 


I question if there is any greater need at this time than continued 
respect for the judicial tradition of independence and impartiality. It 
is in the judicial process that we find the most developed and systematic 
effort of a democratic community to maintain the interests of justice 
by opposing reason to passion; accepted principles to unbridled disere- 
tion, and the requirements of fair play to the favoritism or tyranny of 
power. 


Defects of Judicial Administration 


The defects in judicial administration, which have made the publi¢e 
eritical and restive, and which sometimes have obscured in public estima- 
ation the service of the courts, have been due in part to the law and in 
part to lawyers and judges. 

The law has lacked clarity ; has maintained an unnecessarily complex 
procedure, and has permitted obstacles to be interposed to the prompt 
disposition of controversies. 
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Too many lawyers have made the practice of their art a display of 
skill in avoiding or delaying the determination of cases on their merits 
by resort to technical obstructions. 

And, here and there, we find a judge who by pettiness, petulance, 
arbitrary conduct or procrastination in rendering decisions, has brought 
his office into disrepute. . 

Despite all the just complaints addressed to these shortcomings 
the judicial tradition still stands forth in testimony to the endeavor of 
the people to be just and to maintain their rights against the varied 
opportunities for partiality and oppression in administration. 

You have been busy for years in the undertaking to reduce the 
complexities of the law, to give it, so far as possible, needed clarity and 
simplicity, and the value of your efforts is receiving increasing recog- 
nition as the courts use and cite the restatements issued by this institute. 

Judicial councils in a number of States are watching and appraising 
the work of the courts. In the Federal sphere, the Supreme Court, some 
time ago, under the act of Congress of 1933, formulated rules which have 
expedited proceedings on appeals in criminal cases. 


Court Procedure Studied 


Recently the Supreme Court submitted to the Congress, under the 
act of 1934, a body of rules of civil procedure for both eases in equity and 
actions at law. 

To make this possible the Supreme Court enlisted the services of a 
distinguished body of practicing lawyers and professors of law who had 
specialized in the study of procedure. Their proposals were submitted 
to the consideration of the bench and bar of the country and have been 
widely discussed and approved. 

The Supreme Court examined the proposals and, with certain 
changes, adopted them. Under the statute they are to go into effect after 
the close of the present session unless Congress shall provide otherwise. 

Thus in the recent years we have witnessed a series of outstanding 
efforts to remedy the defects in the law so far as these are responsible for 
unnecessary obstacles to obtaining as speedy justice as is consistent with 
a fair and full hearing. 

With respect to the Federal courts also, the Judicial Conference of 
senior circuit judges annually considers the state of work in the various 
districts and cireuits and recommends such additional judges as seem 
to be required. The progress in the prompt disposition of eases is note- 
worthy and most gratifying. 


Courts More. Current 


The last report of the Judicial Conference shows a greater number 
of districts in which the trial dockets are said to be eurrent; that is, 
where all cases in which the issue has been joined and which are ready 
for trial are disposed of not later than the term following the joinder of 
the issue, except cases continued at the request of counsel. 

It appears that in the fiscal year 1934, there were only thirty-one 
districts of which that could be said; in 1935, forty-six districts; in 1936, 
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fifty-one districts, while in 1937, the Attorney General reported that 
the work of the district courts was thus current in sixty-eight of the 
eighty-four districts, exclusive of the District of Columbia. 

_ _ That report also showed that the same condition prevailed in some 
divisions of four other districts, and, as to certain types of business, in 
five other districts. In some districts, equity cases may be tried even 
between terms, if ready. 

The survey made by the Judicial Conference clearly indicated that 
the question of delays in the trial cases after joinder of issue was one that 
should be considered with respect to particular districts and afforded no 
just ground for general criticism of the work of the district courts. 

Recommendations for additional judges to make possible the more 
prompt disposition of work in congested districts are now pending in 
Congress. 

The Judicial Conference is an institution of great promise, whos 
supervisory functions could wisely be extended. 


Qualified Judges Prime Necessity 


Still, the prime necessity in making the judicial machinery work to 
the best advantage is the able and industrious judge, qualified by train- 
ing, experience and temperament for his office. 

He can accomplish much with a poor procedural system and the 
improvement in rules of procedure vastly increases his opportunity. 

We are fortunate in the great number of such judges that we have 
throughout the country, and only the ill-informed or ill-disposed would 
overlook that fact. 

It is the exceptions among the judges who, with their conspicuous 
ineptness, do the harm, and they need such admonition as it may be 
practicable to give under our system. 

But the maintenance of the standards of judicial office rests chiefly 
with the electorate, where judges are elected, and with the appointing 
power, where they are appointed, and in both relations a vigilant bar 
through its organized effort to secure good judges should exercise and 
should constantly seek to exercise a potent influence. 

The bar in each community well know who are fitted by ability and 
character for the work of the courts. 

There is another relation in which the judicial tradition has, and 
should have increasingly, a helpful influence. The complexities of our 
modern life have brought into play rules of conduct which demand for 
their enforcement new machinery, and it results that a host of contro- 
versies as to public and private right are not being decided in courts. 


Growth of Administrative Agencies 


The multiplication of administrative agencies is the outstanding 
characteristic of our time. 

As I said some years ago, the demand for such agencies arises from 
‘‘a deepening conviction of the impotency of Legislatures with respect 
to some of the most important departments of law making. 


—— 


“ec ( 
plex si 
intellig 
class.”’ 


A 
shown 
for exé 
won a 

5 
portan 
cases, | 
admini 

Si 
suitabl 
that to 
conduc 


histori 

S 
organi 
influer 
habitu 
deavo1 

7 
the in: 

J 
for its 
publie 

T 
or to i 

A 
discha 
of the: 
their | 
and w 
judici: 





MAY, 1938 357 





‘‘Complaints must be heard, expert investigations conducted, com- 
plex situations deliberately and impartially analyzed and legislative rules 
intelligently adapted to a myriad of instances falling within a general 
class.’’ 


1. C. C. Praised 


Administrative agencies, ‘‘informed by experience,’’ and which have 
shown their capacity for dealing expertly with intricate problems, as, 
for example, in the case of the Interstate Commerce Commission, have 
won a very high degree of public respect. 

I notice that there is a tendency, in the desire to emphasize the im- 
portance of obtaining flexibility and expertness in particular classes of 
eases, to depreciate the work of the courts and by comparison to exalt 
administrative boards and commissions. 

Such efforts are short-sighted and are not in the interest of the 
suitable development of administrative agencies. It must be remembered 
that to the courts the community still looks for the standards of judicial 
conduct. 


Spirit of the Just Judge 


The controversies within the range of administrative action may be 
different and extremely important, and they may call for a particular 
type of experience and special methods of inquiry, but the spirit which 
should animate that action, if the administrative authority is to be 
properly exercised, must be the spirit of the just judge. 

Whatever the shortcomings of the courts, and whatever the need 
of administrative bodies, it is still the courts which stand out as the 
exemplars of the tradition of independence and impartiality. 

This is because judicial institutions, as we understand and support 
them, have won their place and established their standards through the 
historic contest against the abuses of power. 

So far as it is humanly possible, under the conditions of democratie 
organization, judges are as a class supposed to be removed from political 
influence, to be guided by principle and not by sentiment or passion, and 
habitually to adhere to the requirements of the law in a conscientious en- 
deavor to ascertain and apply them. 

This tradition should be cherished and not weakened by disparaging 
the institutions which embody it. 

Judicial work also has the advantage that those who are responsible 
for its results are identified. The judge who decides stands before the 
publie as responsible for the decision. 

The community cannot afford to depreciate these accepted standards 
or to ignore the processes by which they are maintained. 

Administrative agencies, which we earnestly desire to succeed in 
discharging their independent tasks according to the basic requirements 
of their authority, will achieve that end to the extent that they perform 
their work with the recognized responsibility which attaches to judges 
and with the impartiality and independence which is associated with the 
Judicial office. 
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Deliberation, fairness, conscientious appraisal of. evidence, deter. 
minations according to the facts, and the impartial application of the 
law, whether the controversies are decided in the courts or in administra. 
tive tribunals—these are the safeguards of society. 

For the law is naught but words save as the law is administered. 

We cannot change human nature. We cannot expect. perfection in 
the discharge of duty either in or out of courts. 

But if we hold strongly to our standards, defects will gradually be 
remedied, delinquencies will be suitably rebuked, and the democratic 
ideal demanding equal justice under law will be more fully attained. 





Professor Sharfman’s Final Volume Reviewed 
(Reprinted, by permission, from Harvard Law Review, March, 1938) 


THE INTERSTATE COMMERCE Commission. Part IV. By I. L. Sharfman.1 New York: 
The Commonwealth Fund. 1937. Pp. xii, 550. $4.50. 


ROFESSOR Sharfman now completes his study of the Interstate Com- 

merce Commission. Four volumes have previously appeared, the first 
in 1931, and these have received ungrudging approval in this Review, 
The author has devoted many years of painstaking study, and these five 
volumes attest his thoroughness. The mechanical labor alone of examina- 
tion, selection and analysis of material out of the great mass available 
would dismay anyone who was not stout of soul and mind, and immune 
to impatience. 

Preceding volumes have traced the legislative history of the Inter- 
state Commerce Act and its supplemental acts, and have analyzed the 
scope of the Commission’s jurisdiction. They have embraced the results 
of the author’s study of the diverse functions of the Commission, such as 
valuation, control of corporate organization and finance, and of the con- 
struction and abandonment of plant, and the Commission’s central task, 
rate-making. The concluding volume, now before us, deals with the 
‘mechanism of administration, the procedural processes, and the pres 
sure of the administrative burden’’ as interrelated aspects of a single 
problem. 

Whatever conclusions Professor Sharfman draws are to be accorded 
due respect, for he speaks with authority, and with an intensive knowl- 
edge of pertinent factual material, and throughout maintains the thor- 
oughly objective and temperate approach of a scholar.’ In the early vol- 
umes it appeared that he was relying too much upon mere documentation, 
with not enough consideration for the history of the times behind the 
documents and for the human elements involved in their formulation. 


1 Professor of Economics, University of Michigan. 
_ 2 Friendly, Book Reviews (1932) 45 Harv. L. Rev. 941, (1935) 49 id. 163, and 
Aitchison, Book Review (1936) 49 id. 1384. 
8 This volume closes gaps which were inevitable and brings the legislative his 
tory of the act subsequent to the earlier volumes to the date of the final print. 
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Greater familiarity with the subject, largely gained by first-hand observa- 
tion, has enabled the author in his later volumes to give more detailed 
consideration to these elements as having a bearing upon the validity of 
the administrative process and upon administrative effectiveness. Those 
who appraise administrative institutions must remember that Congresses 
and commissions are made up of men, and as Charles Evans Hughes once 
argued at the bar, Congress did not intend or expect that the Interstate 
Commerce Commission ‘‘ would be made up of archangels.’’ More will be 
said upon this subject later herein. 

The final volume treats of the organization and procedure of the 
Commission independently, but as interrelated with the substantive poli- 
cies of the Congress and of the Commission. The description of the func- 
tioning machine and the critique of its suitability and effectiveness ac- 
cordingly are at length, and we find them to be accurate and discerning. 

In the 50 years from 1887 until 1937, 45 men served longer or shorter 
periods as Interstate Commerce Commissioners. Professor Sharfman 
subjects 44 of these to a minute actuarial survey, and all but psychoana- 
lyzes them as to their antecedents, training, and tenure of office, how- 
ever, without examining into minutiae of their private lives to the same 
extent which others have done.* His conclusion is that ‘‘ beyond question 

the choice and maintenance of the Commission’s personnel has 
been well calculated on the whole to provide the necessary competence 
and experience for the satisfactory execution of its important regulatory 
tasks’’—although he feels it has not always been ideal in adjustment to 
functions, and that on occasion the personnel has been weakened by the 
effective interposition of political, sectional, and personal factors. Yet in 
these respects the Commission has received better treatment than other 
federal regulatory agencies, and the intrusion of these factors has not 
hampered the achievement of sound administrative results. Unsatisfae- 
tory conditions as to tenure and compensation have lost to the service 
some relatively strong men of proven capacity.® 

Necessarily the administrative organization of a body with so huge a 
terrain to occupy and cultivate is complex. The law permits the Commis- 
sion to divide its members into divisions, with specifie functions assigned 
for performance to each division, and comparatively recently has author- 
ized it to delegate a limited class of functions to individual members or 
boards of employees. There is an elaborate grouping of the large staff 
into bureaus, and each of these has its internal sections. ‘All of this 
seems puzzling and confusing, but Professor Sharfman ‘‘knows his way 
around the building,’’ and gives a lucid description of the organization.® 
The scheme has been evolved by the Commission, and is subjected to con- 
tinual adaption and modification as needs change or as inadequacies 
develop. Such flexibility, says the author, enables an administrative 
body to achieve ‘‘the undoubted advantages of both specialization and 


_—_— 


4Pp. 12-42. 
5P 48 


6 Pp. 49-141. A recent book published by the Government Printing Office con- 
tains interesting material on the history and organization of the Commission. SPLAWN, 
NTERSTATE COMMERCE CoMMiISSION Activities, 1887-1937 (1937). 
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co-ordination, within a cooperative organization,’’ as duties or personnel 
may change or emergencies arise. This mechanism is considered as 
having implemented the Commission’s vast grants of authority in a 
highly creditable fashion.” 

Yet, as has been intimated, it seems the limitation of source-material 
to documents, which the author early imposed upon himself, has not per- 
mitted him to accord proper attention to the outstanding personalities of 
those who, during this period of half-a-century, have made the Act a 
living thing and the Commission a household word. The psychology of 
the individuals who have accomplished the results described, their devo- 
tion to duty and arduous labor and their enthusiasm, their courage and 
independence, and the fearlessness and imaginative vision which over- 
came recurrent crises and secured a position of potency, can neither be 
tabulated nor documented, and should not be passed by. Histories can- 
not be complete interpretations which take no account of the burning 
flames in the actors of the events narrated. We know of acts of Congress 
which are identical in framework, contemporaneously committed to dif- 
ferent bodies for execution, with results widely differing because of the 
difference in the psychological approach of the respective administrators 
and in their standards of appropriate relations to other agencies or to the 
public. Perhaps Professor Sharfman can supplement his present work in 
these respects. 

The chapter on procedural processes® could serve as a manual of 
practice before the Commission. Professor Sharfman subjects the pro- 
cess to close analysis. His copious documentation will aid even experi- 
enced practitioners. The relatively simple principles applied to the 
pleadings, the conduct of hearings, the easy rules of evidence, and govern- 
ing rehearings and reconsiderations, are discussed in an illuminating 
manner. 

This relative freedom of the Commission’s procedure! has not pre- 
vented some controversies from becoming highly involved and long 
protracted. A great diversity of interrelated rights and conflicting ob- 
jectives must be harmonized. On the other hand, the Commission must 
refrain from summary action; it must keep within the strict bounds of 
its jurisdiction in terms of due process. The methods employed, while 


7 Pp. 145-274. 

8 One illustration will develop the point. It is purposely taken from without the 
membership of the Commission itself. Edward A. Moseley was the first secretary of 
the Commission, and served as such about 24 years. The part he played in the draft- 
ing and organizing sentiment to secure the passage of the Erdman Mediation Act and 
the Employers Liability Acts is well known. The esprit de corps of the Commission's 
staff is in a direct line from that he infused in the organization which he adminis- 
tered and developed. His passionate zeal for safety and his tireless energy crusading 
in that cause virtually extorted from Congress the enactment of a series of safety 
and appliance acts, and have resulted in the saving of life and limb of travelers and 
employees beyond possibility of estimation. All these matters are discussed in this 
work, but Mr. Moseley is accorded only a single line in these five volumes, and that 
in a footnote to page 143. Compare James Morcan, THE Lire Work oF Epwarp A. 
MOSELEY IN THE SERVICE OF HuMANITY (1913). 

9 iy 147-274. 

10 P, 254. 
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at times apparently complex, are generally commended as being sound 
and realistic, flexible, and quite as successful in safeguarding private 
rights as could have been devised by the courts, while the judicial attempt 
to formulate a successful procedure could have been accomplished only 
tardily and with difficulty, if at all.” ‘ 

Such procedural process contemplates a completely independent 
tribunal, subject only to the governing statutes. Without such independ- 
ence, the administrative process becomes meaningless.’ The evidence of 
pressure upon the Commission and of threats to its independence are 
therefore examined.’ Coming when important proposals for reorgan!- 
zation of the Commission are occupying attention, the author’s discussion 
is timely.4 Upon this matter Professor Sharfman speaks with boldness. 
He finds no great trouble in reconciling the proposals for Commission 
reorganization made by the former Coordinator of Transportation, Com- 
missioner Eastman, with the objections and counter proposals of his non- 
concurring colleagues. But relatively slight modification of the govern- 
ing statutory provisions and prevailing administrative practices are 
necessary to accomplish the sound major objectives of both parties to 
that controversy. 

His suggestions as to further fashioning the Commission’s mechan- 
ism are well worthy of consideration as matters of general import. He 
recommends the principal, and eventually complete, organization of the 
Commission’s bureaus on the basis of function and of the divisions ac- 
cording to the nature of the transport agencies assigned to them, and 
with this a greater degree of delegation of duties to individual commis- 
sioners or boards of employees, in order to lessen the burden upon the 
divisions of the Commission and upon the body as a whole. The attention 
of the whole Commission would be limited predominantly to the deter- 
mination of matters of general transportation importance and signifi- 
cance, and to the co-ordination of the policies and practices of the 
specialized divisions. No radical departure from past processes and 
practices appears to be justified. 

Professor Sharfman disagrees completely with the assumptions in- 
herent in the strictures of the President’s Committee as to the so-called 
fourth department of government. In a workman-like way he analyzes 
and refutes to his own satisfaction the Committee’s basis and rejects its 
proposal for segregation of all functions which are not of a judicial 


—___ 


11 P. 255, citing Harlan F. Stone, The Common Law in the United States (1937) 
50 Harv. L. Rev. 4, 16-17. 


12 P, 258, 
18 Pp. 260-74, 277-302. 


14The Federal Co-ordinator of Transportation, Commissioner Eastman, made a 
number of proposals, with which the Commission itself sharply disagreed. The pro~ 
posals, the Commission’s comments to Congress, and the reply of the Coordinator, 
are summarized, pp. 317-31. The whole body of independent regulatory commissions 
have been sweepingly indicted by the President’s Committee on Administrative 
Management. “The elements of the indictment and the spirit of its formulation” are 
made to appear in the Committee’s own words, pp. 263-65, 269-70, citing Report of the 
President’s Committee on Administrative Management, pp. 39-41. 

15 P. 34], 
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nature, and for the assignment of the segregated functions to recognized 
Executive departments, as ‘‘ill-conceived and unworkable.’’?® 

But while fortuitously this assemblage of material and expert 
deductions should be of immediate service, the work has a broader aim 
It is an attempt to appraise the results of 50 years’ operation of this 
experiment in administrative procedure, so that proper use may be made 
of the experience in the whole realm of administrative law, wherever 
apposite. His conclusions, focused in the final chapter.’* require an 
attempt at summarization. The administrative process, which is evolving 
into a more sharply marked form as we watch it, has a ‘‘tremendous 
impact . . . upon the entire field of economic activity.’’ In the case 
of the Interstate Commerce Commission the impact of control reaches 
much further than what is affected primarily by the direct application 
of the governing statutes.1* This is both because the Commission is ‘‘the 
outstanding agency of economic control in the government establisb- 
ment,’’ and because it can serve—in fact, has served—as a ‘‘ model tribu- 
nal in the molding of the powers and procedures of regulation’’ of many 
other public service agencies.’® Its status and performance should aid 
potently in resolving doubts and perplexities as to governmental control 
of commerce and industry. Significantly, the author points out, no grant 
of authority in this legislative structure has met judicial condemnation 
on constitutional grounds. However, we suggest, the Supreme Court has 
on more than one occasion construed away what seemed to the Commis. 
sion to be language plainly casting duty and power upon it, and thereby 
rendered impotent attempted legislative grants of authority, in order to 
save the constitutionality of a vestige of the grant, or even to avoid a 
serious question respecting constitutional validity.2° Congress must 
watch well that its grants of regulating authority are beyond the possi- 
bility of a real doubt as to nonconformity with the Constitution. 

The author attributes the success of the Commission in occupying 
the field of its jurisdiction to the nature of the subjects regulated, now 
well within the recognized perimeter of constitutionally possible legis- 
lative action, and also to ‘‘the experimental, realistic and guarded ap- 
proach pursued [by Congress] in the fashioning of the legislative strue- 
ture.’’ It is of real consequence that this supervision of economic conduct 
was entrusted to an administrative tribunal.?! 

While according full weight to the importance of public confidence 
in the competence and probity of the individual commissioners and their 
subordinate staff, Professor Sharfman attaches greater significance to 
other factors as being of basic importance.22. These he elaborates, but we 
can merely state their substance. (1) The regulatory system maintains 
the fundamentals of private enterprise and individual initiative™ 


16 Pp. 265-73. 


Ves i a The chapter, except for minor modifications, appeared in (1937) 4 


18 Pp. 342-45. 
19 P, 345. 


20 Ann Arbor R. R. v. United States, 281 U. S. 658, 669 (1930), and cases cited. 
21 P. 346. 28 P, 349, 25 P. 371. 27 Pp. 386-87. 
22P 347. 24 P, 354. 26 P. 379. 
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(2) The vast powers embraced in the system have been evolved by trial 
and error, based on conflicts and pressures and shortcomings disclosed 
in the test of experience.2* (3) The system has been administered in a 
spirit of realism and restraint without abdicating the principal objective 
of safeguarding and furthering the public interest.2> (4) The Commis- 
sion’s administrative method is indispensable to the sound and effective 
achievement of positive regulatory ends; and its processes, while depart- 
ing from traditional legal arrangements, have been orderly and prag- 
matic and have safeguarded all essential rights and interests.”® 

Useful as this great work is as a vade mecum to those dealing with 
interstate commerce and allied acts, and to the serious student of trans- 
portation economies or of economic history, its great utility lies in the 
service it can render in the unification and betterment of the great and 
growing system of administrative justice. Such was the purpose of the 
study, and the contribution made is substantial and enduring. The 
author’s measured conclusions call for full quotation :?7 

‘“‘Sinee the administrative method of control, as exemplified in the 
Commission’s functioning, is probably established beyond recall, more 
fruitful results are bound to flow from efforts looking to its improvement 
than from outright condemnation of its use. Such improvement, in the 
field of the Commission’s jurisdiction as elsewhere, may be effected in a 
variety of ways: through increased emphasis upon strong personnel; 
through more ample provision of financial support; through greater 
vigilance against executive interference with administrative independ- 
ence, whether by manipulation of the appointing power or by express 
subjection of the regulatory commissions to political control; through 
more vigorous resistance to legislative recognition of special interests, 
by direct statutory concessions to disgruntled litigants and other pressure 
groups; through greater consistency by the courts in the restriction of 
judicial review to matters of administrative power; through more 
meticulous attention by the administrative tribunals to the importance of 
orderly procedures, careful findings, and reasoned determinations. Only 
by means of this character, coupled with complete relinquishment of 
obstructive tacties, can the possibilities of the administrative method be 
fully realized. The Commission’s processes and practices, which have 
pointed the way in many directions, are subject to continuing develop- 
ment and betterment, but its record of half a century has clearly demon- 
strated that there is no basic conflict between regulation by an adminis- 
trative tribunal and the preservation of essential legal values. ’’28 


Ciypve B. ArrcHison.* 


28 The five volumes are knit together by a consolidated index, and a consolidated 
table of cases cited. The latter displays evidences of some haste in preparation, in 
addition to the unavoidable imperfections in an alphabetical listing of titles to cases. 

* Interstate Commerce Commissioner; Lecturer on Administrative Law and 
Interstate Commerce, American University; Member of the Oregon Bar. 








Some Comments Upon Current Trends In 
Transportation Legislation 


By Wauter McFaruanp * 





THE GENERAL SITUATION. 


HERE is great interest in a legislative program for our various agen- 
cies of transportation. Our transportation system is very sick. Opin- 
ions differ as to whether the illness is due to growing pains or senility, 
and whether the patient is simply anaemic and needs nourishment, or is 
the victim of some fatal complaint. No persons are more vitally affected 
by success or failure of the country’s transportation system and by the 
various legislative measures dealing with that system than are the prae- 
titioners before the Commission. This paper is submitted with the hope 
that it may be a convenient summary of matters likely to be considered, 
without discussing any particular program or bill, even though there 
may be disagreement with some of the views expressed. As they are the 
features of greatest current interest, attention will be centered chiefly 
upon the rule of rate-making, the question of whether railroad capitaliza- 
tion is excessive, and unification of railroads. 

From an ideal standpoint, the country should have a transportation 
system which would, without an excessive investment in facilities, ren- 
der the public adequate and prompt service of a high character, suff- 
ciently flexible to meet widely varying seasonal and business demands, at 
reasonable rates and charges; that would furnish steady employment to 
officers and men at compensation fairly comparable with that paid for 
similar services in other industries; that would earn net railway ope- 
rating income for the railroads (and corresponding figures for other 
essential agencies of transportation) sufficient to yield a fair return upon 
the value of the property devoted to the public use and maintain carrier 
eredit upon a basis which would result in the continued investment of 
money necessary to maintain essential carriers in a healthy condition; 
and that would enable such essential carriers to buy the materials and 
supplies necessary for their maintenance and operation. 

Unfortunately, this ideal condition has obtained only in the quality 
of transportation provided. Wonderful progress has been made in 
improving transportation of all kinds and it hardly can be disputed that 
the public now receives better, faster, more convenient, and more reliable 
freight and passenger transportation than ever before. But, while wages 
are at their peak, employment has been reduced greatly, and application 
of ‘‘seniority rules’’ has had the effect of reducing many individuals to 
positions carrying lower rates of pay than those they formerly occupied. 
The investors have fared very badly, approximately 30 per cent of the 
railway mileage of the country being in the hands of receivers and trus- 
tees, while much of the balance is in very precarious condition. Pro- 
ducers and salesmen of supplies and materials of all kinds have been 


*General Attorney, Chicago, Burlington & Quincy Railroad Company, former 
President, Association of Practitioners before the Interstate Commerce Commission. 
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deprived to a great extent of their best market. It frequently is said that 
transportation facilities have been over-expanded ; and there is no doubt 
that existing transportation facilities in the aggregate are in excess of 
present demand. The situation regarding the railroads will be discussed 
later, but at this point attention should be invited to the fact that for 
many years great pressure was placed upon the railroads to enlarge 
their plant ; and that the great increase in highway and water transporta- 
tion is directly attributable to the expenditure of literally billions of 
dollars in construction or improvement of highways and waterways. 

Even with the increased rates granted in Ex Parte No. 115, General 
Commodity Rate Increases, 1937, 223 I. C. C. 657, and a part of those 
requested in Ex Parte No. 123, Fifteen Percent Case, 1937-1938, 226 
I. C. C. 41, it is apparent that many important railroads will require 
aid in financing or refinancing their debts, and may require loans even 
to meet their payrolls and bills for indispensable materials and supplies. 
Borrowing, for several years, must be largely from the Government. The 
Reconstruction Finance Corporation has a trained organization and it 
would seem that this part of the emergency can be met by changing the 
conditions under which the R. F. C. can lend money to the railroads. 
Apparently this will be done. Such borrowing does not, of course, solve 
any long-range problem, and increases indebtedness which must be 
liquidated. However, while present conditions differ in many respects 
from those obtaining in 1920, it may be observed that the railroads, after 
Federal Control, owed the Government more than one billion dollars, 
practically all of which was repaid with interest. 

Although the railroads have been regulated by the Interstate Com- 
merce Commission since 1887, it was not until the Transportation Act, 
1920, was enacted after the World War that Congress changed from a 
purely restrictive to an affirmative policy, designed to build up the 
railroads and assure the country an adequate system of transportation. 
As was said by the Supreme Court in Wisconsin R. R. Comm. v. C. B. & 
Q. R. R. Co., 257 U. S. 563, 585: 


“It is manifest from this very condensed recital that the act made 
a new departure. * * * The new measure imposed an affirmative 
duty on the Interstate Commerce Commission to fix rates and to take 
other important steps to maintain an adequate railway service for the 
people of the United States.’’1 


The management and operation of the railroads is to a very great 
extent subject to control by way of approval or veto by the Interstate 
Commerce Commission, to say nothing of the various State commissions. 
Revenues of the railroads are derived from their published tariff rates 
and charges. These, also, are and have been for many years controlled 
by the Federal and State regulatory authorities. 

1See also New York v. United States, 257 U. S. 591; New England Divisions 
Case, 261 U. S. 184, 189, 190; and Dayton-Goose Creek Ry. v. United States, 263 U. S. 
456, 478. In the latter case, it was said, among other things, “The new act seeks 
affirmatively to build up a system of railways prepared to handle promptly all the 
interstate traffic of the country.” 
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Turning now, to the expenses, we find that, taking the year 1936, 
42.9 cents of each revenue dollar was expended for labor; 5.9 cents for 
locomotive fuel; 16.4 cents for other materials and supplies; and 79 
cents for taxes.” It is obvious that the railroads have no control over the 
taxes assessed against them, except to such extent as they may, by protest, 
secure reductions in the same manner as any other taxpayer. So, also, 
they have no control over the prices for materials and supplies. Loeo- 
motive coal will, in the future, be subject to price regulation by the 
Bituminous Coal Commission. While railroad companies can bargain 
with the representatives of organized labor with regard to wages and 
working conditions, this, also, is the subject of Federal regulation under 
the Railway Labor Act. 


I. Marrers RELATING CHIEFLY TO REVENUES 
1. Rate-Making Rule 


Section 15a was described by the Supreme Court in W?sconsin R. R. 
Comm. v. C. B. & Q. R. R. Co., 257 U. 8. 563, 584, as follows: 


“The latter, the most novel and most important feature of the 
act, requires the Commission so to prescribe rates as to enable the 
carriers as a whole, or in groups selected by the Commission, to earn 
an aggregate annual net railway operating income equal to a fair 


return on the aggregate value of the railway property used in trans- 
portation.”’ 


In the case cited, and in other cases,’ the Supreme Court treated 
Section 15a as imposing a direct requirement upon the Commission. The 
Commission also regarded it in that light in Increased Rates, 1920, 58 
I. C. C. 220, 223, 226. On January 30, 1925, the ill-fated Hoch-Smith 
Resolution was enacted and, although the Supreme Court held that it 
did not change the then-existing law,* the fact that it had been enacted 
appears to have permeated the entire scheme of regulation since that 
time. 

It is not the function of this paper to discuss the reasons why the 
railroads failed to receive the fair return contemplated by the statute. 
There was much dissatisfaction with Section 15a, particularly the para- 
graphs dealing with ‘‘recapture,’’ and, in 1933, it was amended. The 
principal changes were to eliminate the recapture provisions and the 
direct requirement that the Commission, in prescribing just and reason- 


2 The corresponding figures for 1916 were 38 cents for labor; 7 cents for loco 
motive fuel; 15.1 cents for other materials and — ; and 4.4 cents for taxes. 

3 New York v. United States, 257 U. S. 591; New England Divisions Case, 261 
U. S. 184, 189, 190; Dayton-Goose Creek Ry. v. United States, 263 U. S. 456, 478, 483. 

4Ann Arbor R. Co. v. United States, 281 U. S. 658. The Federal Coordinator of 
Transportation in his report printed as Senate Document No. 152, 73d Congress, se¢- 
ond session, February 28, 1934, “Regulation of Transportation Agencies,” said, page 
86, that the Hoch-Smith Resolution serves no useful purpose and may well be re 
pealed, although its repeal is not a matter of large importance. It is interesting to 
note, that, in Fifteen Percent Case, 1937-1938, 226 1. C. C. 41, the Commission re 
ferred to the Hoch-Smith Resolution, page 77, in support of its consideration 0 
economic conditions. 
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able rates, should so adjust them that the railroads, in the groups estab- 
lished by the Commission, would receive an aggregate fair return upon 
their property devoted to the public service. Section 15a as it now stands 
still invites attention to the need of revenues sufficient to enable the ear- 
riers to provide adequate and efficient railway transportation service at 
the lowest cost, ete., and has been of use in connection with Section 13 
proceedings to remove unjust discrimination against interstate com- 
merce.® 

It is unfortunate that amendment of the rule of rate-making, de- 
scribed by the Supreme Court. as ‘‘the most novel and most important 
feature of the act,’’® should have weakened and confused the direction 
to the Commission. There are difficulties in the administration of any 
law providing for a fair return, but the very heart of effective carrier 
regulation is to see that essential agencies of transportation do receive 
a fair return over a period of years. Difficulties due to fluctuations in 
traffic volume could be overcome very largely by having the law provide 
for an average fair return over a period of years. It should not be an 
insuperable obstacle to the administration of such a law to ascertain 
within reasonable limits the value for rate-making purposes of the prop- 
erty in the various rate groups.‘ The easiest and most obvious way of 
solving the difficulties with regard to recapture, which arose under the 
original Section 15a, would be not to restore the recapture provisions; 
but, even if they were restored, the problem would be much simpler and 
injustice would largely be avoided, if the question of recapture arose 
only at the end of the period prescribed by Congress, when it could be 
determined whether or not there had been any earnings over the average 
annual fair return. 

Not only does the present Section 15a omit placing any definite re- 
quirement upon the Commission, beyond ‘‘considering’’ certain factors, 
and fail to contain a mathematical basis for checking the returns actually 
received by the carriers, but the insertion of the admonition to ‘‘give due 
consideration, among other factors, to the effect of rates on the movement 
of traffic’’ obviously has been taken by the Commission® as a direction to 
consider many matters aside from transportation conditions in deter- 


5 Florida v. United States, 292 U. S. 1, 7, 8. 

6 Wisconsin R. R. Comm. v. C. B. & Q. R. R. Co., 257 U. S. 563, 584. 

T™In Increased Rates, 1920, 58 1. C. C. 220, 227, 228, 229, and Fifteen Per Cent 
Case, 1937-1938, 226 1. C. C. 41, 62, the Commission found the value of railway 
property in the various groups, for the purposes of those cases. 

8 Passenger Fares and Surcharges, 214 |. C. C. 174; Ex Parte No. 123, Eastern 
Passenger Fares In Coaches (mimeographed), decided April 4, 1938. In Fifteen Per 
Cent Case, 1937-1938, 226 1. C. C. 41, 76, 77, the Commission said: 


“Relevant factors are entitled to consideration, notwithstanding the revenue 
needs of the carriers in the aggregate or by groups. * * * Important as is 
the cost to the carriers of performing the service we have never regarded it as a 
sole and controlling factor in determining whether rates are just and reasonable, 
General Commodity Rate Increases, 1937, supra. * * * It is also well settled 
that in proceedings of this character it is strictly within our province—and, in 
fact, under the provisions of Section 15a of the Act it is our duty—to give due 
consideration to the question as to whether rates proposed will so affect the 
movement of traffic as to defeat the principal aim of the applicants, namely, the 
increasing of their net revenue so that in the public interest they may provide 
adequate and efficient railway transportation service at lowest cost.” : 
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mining the reasonableness of rates and to substitute its judgment for that 
of the railroad executives on the question of whether increased rates will 
yield increased revenues. 

If the railroads comprised a single company, an order requiring the 
continuance of rates failing to yield a fair return over a period of years 
would be set aside as confiscatory. Generally speaking, a confiscation 
proceeding is not a practical remedy for railroads on account of the 
great number of interlacing lines and the fact that it must be established 
by each road individually, so no effective method of securing a court 
review of the theory quoted in footnote 8 has been devised.® 


9In Smyth v. Ames, 169 U. S. 466, 546, the Supreme Court said: 


“We hold, however, that the basis of all calculations as to the reasonable- 
ness of rates to be charged by a corporation maintaining a highway under legis- 
lative sanction must be the fair value of the property being used by it for the 
convenience of the public.” 

Two cases are sometimes claimed to modify this doctrine, but, while some state- 
ments, taken apart from their context and the facts in the cases, lend color to such 
an argument, the conclusion that they restrict the doctrine of Smyth v. Ames is 
unsound. In the first of the two cases, Covington &c. Turnpike Co. v. Sandford, \64 
U. S. 578, the Court said, page 596, “The public cannot properly be subjected to 
unreasonable rates in order simply that stockholders may earn dividends.” But, on 
pages 583 and 586, the Court had indicated that the contention of the Turnpike 
Company was that it should be exempt from legislation that would preclude it from 
earning as much as 14 per cent on its capital stock. Evidently Mr. Justice Harlan, 
who delivered the opinions in both the Covington Turnpike Case and Smyth v. Ames, 
did not think there was any conflict in the two cases, as he cites the Covington Turn- 
pike Case twice in the later decision. The second case is Pub. Serv. Comm'n. v. 
Utilities Co., 289 U. S. 130, in which it was said (page 135) that public utilities are 
not assured the right under all circumstances to have a return upon the value of 
the property used or allowed to impose exorbitant charges on account of losses due to 
competition. But what was actually involved was the complaint of one gas com- 
pany that the order of the regulatory commission would not permit it to reduce its 
rates below those of a rival company. It is difficult to conceive of some abstract 
standard of reasonableness, detached from any relation to the property used, which 
comes into being when a regulatory body believes the proper circumstances exist 
and supersedes the doctrine announced in Smyth v. Ames and a long list of later 
cases. (See, for example, cases cited in footnote 6, page 671, of West v. C. & P. Tel. 
Co., 295 U. S. 662.) In United Railways v. West, 280 U. S. 234, the Court said, 
page 249: 

“ * * * In answering that question, the fundamental principle to be 
observed is that the property of a public utility, although devoted to the public 
service and impressed with a public interest, is still private property; and neither 
the corpus of that property nor the use thereof constitutionally can be taken 
for a compulsory price which falls below the measure of just compensation. 
One is confiscation no less than the other.” 

Probably the most definite rule for a general rate level is that given by the Supreme 
Court in Dayton-Goose Creek Ry. v. U. S., 263 U. S. 456, 480, and 483: 

“Rates which as a body enable all the railroads necessary to do the business 
of a rate territory or section, to enjoy not more than a fair net operating income 
on the aggregate value of their properties therein economically and efficiently 
operated, are reasonable from the standpoint of the individual shipper in that 
section. * * * It is clearly unsound to say that the net operating profit 
accruing from a whole rate structure is not relevant evidence in determining 
whether the sum of the rates is fair. The investment is made on the faith of a 
profit, the profit accrues from the balance left after deducting expenses from the 
product of the rates, and the assumption is that the operation is economical and 

the expenditures are reasonably necessary. If the profit is fair, the sum of the 
rates is so. If the profit is excessive, the sum of the rates is so.” 
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It would seem that there can be no solution of the railroad problem 
without a rule of rate-making, probably with some mathematical base, 
which will direct the Commission to adjust rates in such manner that the 
carriers as a whole in each of the rate groups established by the Commis- 
sion will, over a period of vears, earn an average fair return. The Com- 
mission should be relieved of any duty to determine ‘‘the effect of rates 
on the movement of traffic’? and thus acting as a super traffic manager 
for the railroads. This is probably the most direct and unfortunate 
interference with management which has found its way into the law. In 
connection with this latter change, the Hoch-Smith Resolution should 
be repealed.'° 


2. Land Grant Rates 


Some of the railroads, or their predecessor corporations, received 
“land grants’’ from the Federal Government when they were built, par- 
ticularly in the west. The terms of the various land grants and the 
amounts of the reductions from the commercial rates and fares differ 
somewhat, but in general the Government pays 50 per cent of the com- 
mercial rates for transportation of its property over land grant lines 
and pays for the transportation of the mails over such lines 80 per cent 
of the rates which otherwise would apply. Railroads which did not 
receive land grants must equalize the land grant rates if they wish to 
participate in competitive traffic. There is no doubt regarding the legal 
right of the Government to retain the land grant rates. On the other 
hand, such rates have been in effect for so long that the original bargain 
has been a good one for the Government. A strong sentiment has 
developed in favor of repeal or substantial modification of the land grant 
statutes and it seems probable that legislation will be enacted relieving 
the railroads from obligations which have become more burdensome as 
the activities of the Government have expanded and become more varied. 


3. Railroad Capitalization 


Equity receivers and trustees are operating 77,149 miles, or 30 per 
cent, of the country’s railroads. Fifteen Percent Case, 1937-1938, 226 
I. C. C. 41, 59. Although the Uniform Bankruptey Act was amended on 
March 3, 1933, by adding Section 77, ‘‘Reorganization of Railroads 
Engaged in Interstate Commerce,’’ and the latter section was clarified 
on August 27, 1935, the reorganizations perfected under it have been 
negligible both in number and in the mileage affected. This is not said 
by way of criticism, for much work has been done pursuant to the 
statute and the reorganization of an interstate railroad is a complicated 





_ ©The present law is defective from the standpoint of preventing “revenue dis- 
crimination” against interstate commerce for the reason that the Commission can 
make an order removing such discrimination resulting from unduly low intrastate 
rates only after the latter have become effective, and after a prolonged hearing, with 
briefs and argument, so that a substantial amount of revenue has been lost. There 
can be little doubt that Congress could, if it wished, take steps to correct this. 
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task,"’ particularly in a period of depression. It is fair to say, however, 
that the law does not yet provide a satisfactory method for the reorgani- 
zation of railroads, and any legislative program probably will include 
proposed changes. 

In Ex Parte 123, it was shown™ that, as of December 31, 1936, the 
total funded debt of railroads (less inter-company railroad holdings) was 
$11,834,136,000. Of this amount, $6,617,403,000, or 55.92 per cent, was 
held by insurance companies, banks, educational institutions, and foun- 
dations. The railroad bond investments of 49 legal reserve life insurance 
companies, all mutual savings banks, and all national banks declined 
from $5,166,453,000 as of December 31, 1931, to $4,604,025,000 as of 
December 31, 1936. The striking thing, however, is the decline in 
percentage of railroad bonds of the total bond investments of these com- 
panies from 28.7 per cent at the end of 1931 to 16.3 per cent at the end 
of 1936. 

Years ago, there was considerable talk of ‘‘ watered stock’’ in con- 
nection with railroads. This finds its modern counterpart in suggestions 
that the railroads be ‘‘ put through the wringer,’’ that their fixed charges 
are too heavy, and that they should be scaled down to the point where 
they can meet any emergency. So far as the railroads as a whole are 
concerned, these suggestions are unsound from the standpoint of both 
law and economies. If individual railroads have unduly high interest 
charges, this can be cured in the various receiverships and bankruptcy 
proceedings now pending. Any railroad which has been able to remain 


solvent during the past seven years would seem to have made out a prima 
facie case for the conservatism of its capitalization. Taking the railroads 
as a whole, there is certainly no basis for claiming that they are over- 
capitalized. . In a report printed as Senate Document No. 119, 73d 
Congress, Second Session, January 11, 1934, ‘‘Regulation of Railroads,” 
the Federal Coordinator said, page 3: 


“Contrary to much popular impression, the railroads are not in 
the aggregate overcapitalized, in the sense that the par value of out- 
standing securities exceeds the money invested in the properties. 

* While there was much inflation of the original capitalization 
- many railroads, this has since been offset, in the aggregate, by two 
principal factors: (1) much investment of surplus earnings in carrier 
property by the more prosperous railroads, and (2) the scaling down 
of original capitalizations through reorganizations.”’ 


The Coordinator added that the situation is less favorable from the 
standpoint of rate-making value. He pointed out that the cost of repro- 
duction new less depreciation of carrier property, plus land value, plus 
working value, exceeded net capitalization of the railroads, and that the 
railroads also owned much non-carrier property not included in the 


11 A — one railroad has been in an equity receivership for approximately 
fifteen 
exhibit 34, Witness E. D. Scruggs. 
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above value ; but doubted ‘‘ whether the Bureau made sufficient allowance 
for the depreciation due to obsolescence. ’’!* 

Aside from any injustice to security holders, an attempt to re- 
organize the railroads as a whole upon a basis seeking to validate the 
present earnings of the railroads as a fair return’* upon the value of 
their property devoted to transportation is open to very serious objections 
from the standpoint of the general public. Any reorganization of rail- 
roads which proceeds upon the basis that the value of the property and 
the capitalization allowed must be measured by present business con- 
ditions and earnings would organize railroads to provide a mimmuwm 


13 In his report for 1934, House Document No. 89, 74th Congress, First Session, 
dated January 30, 1935, the Coordinator said, page 34: 


“ * * * The thought which some have that the need for reducing expense 
could be avoided if railroad fixed charges were reduced materially is not correct. 
Fixed charges are less than one-third of the total of even the present sub- 
normal operating expense. A reduction in such charges is not a real saving in 
cost of service, but merely permits investors to be deprived, in whole or in part, 
of a return without technical insolvency. The process of reduction, through 
receiverships or bankruptcies and reorganizations, is itself damaging to credit 
and private credit cannot in the end be maintained without the earning of a 
fair return.” 


In its report in Fifteen Per Cent Case, 1937-1938, supra, the Commission briefly 
discussed the effect of fixed charges upon the railroads at pages 57 and 58. It was 
pointed out that the net funded debt has for many years constituted about 60 per 
cent of the net capitalization of steam railroads and, as the ratio of net capitaliza- 
tion to recorded investment and road equipment has declined, the percentage of net 
funded debt to that investment has been lowered. The Commission said, page 58: 


“This evidence tends strongly to show that the major cause of unsatisfac- 
tory financial condition of the applicants as a whole is not to be found in 
excessive fixed charges.” 


In that case, it was shown (Exhibit 4, page 114, Witness Fairman R. Dick) that 
the percentage relation of net debt to investment in road and equipment has declined 
rather steadily since 1911. In that year, the investment in road and equipment, less 
depreciation, amounted to $15,402,000,000, and the total net capitalization was 97.6 
per cent of this amount. The net debt was 59.6 per cent of the investment. The 
ratio of net debt to investment was highest in 1915, being 60.2 per cent. As of 
December 1, 1935, the total net capitalization, after depreciation, was 80.6 per cent 
of the depreciated investment of $22,729,000,000, a margin of over $4,000,000,000. 
The net funded debt of $11,341,000,000 was only 49.9 per cent of the depreciated 
investment, or more than $11,000,000,000 less than the depreciated investment. Since 
1920, the net funded debt has been increased by only a little over $1,000,000,000, 
while the investment in road and equipment, less depreciation, has been increased 
almost $4,000,000,000. 


vs Fifteen Per Cent Case, 1937-1938, 226 1. C. C. 41, the Commission said, 
page 136: 


“The present revenues of the applicants are inadequate, whether the simple 
common-law tests be applied, or if they be judged by the statute with refer-~ 
ence to their sufficiency, under honest, economical, and efficient management, to 
provide in the public interest adequate and efficient railway transportation 
service at the lowest cost consistent with furnishing such service. The record 
shows that the existing basis of rates is not sufficient to maintain in full vigor 
either rail or water transportation, or to permit improvement of the relations 
between and the coordination of transportation by motor and other carriers.” 


> sieo, to the same effect, General Commodity Rate Increases, 1937, 223 |. C. C 
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service and, almost without doubt, over a period of years, would result 
in a plant not equipped to handle even the average transportation needs 
of the country. Moreover, if the railroads are to remain in private 
ownership and control, a policy founded upon practical confiscation can- 
not be successful. The transportation plant cannot remain static and, 
if it is to be a facility and aid rather than a strait-jacket for commerce, 
it must be developed intensively and progressively modernized, which 
requires a constant flow of new money into the property.'® This fact 
was recognized when the Transportation Act was under consideration, 
and was one of the underlying reasons for the enactment of Section 
15a.'¢ 

Two fundamental economic principles must be recognized if the 
country is to preserve an adequate system of transportation. First, the 
precise measure of the general rate level is by no means as important to 
the general public or to particular manufacturers, agricultural interests, 
and other shippers as are good service and the absence of improper rate 
reiationships. Business, whether big or little, can and does accommodate 
itself to the rising and falling tides of costs, including freight rates, just 
as do vessels to the rise and fall of tide waters. Of course, if a boat is 
anchored to the bottom, it cannot adjust itself to the rising tide, but will 
be swamped ; and unfortunately the railroads cannot accommodate them- 
selves fully to the rising tide of expense because they have only a very 
limited control over their revenues and expenses. 

Second, the public must pay for all transportation services provided 
for it, unless such transportation is subsidized by the Government or the 
service is performed by consuming the capital invested, which, of course, 


15In his report for 1934, House Document 89, 74th Congress, First Session, 
January 30, 1935, the Coordinator said, pages 37 and 38: 


“If we are to continue to depend upon private enterprise in the conduct of 
railroad transportation, profit for the private owners is a sine qua non. It is 
only in the reasonable anticipation of such profit that investors will risk their 
money in the business. If they are to buy bonds, they must have reasonable 
assurance that the comparatively low rate of return will be paid in times of de 
pression as well as prosperity; and if they are to buy stock, they must be com 
vinced that if, perchance, dividends are suspended in times of depression, the 
loss will later be made good by higher than normal dividends. There is no 
escape from this profit motive under private ownership, for it is the very essence 
of the system.” 


16 In Senate Report No. 304, 65th Congress, First Session, dated November 10, 
1919, to accompany S. 3288, one of the bills forming the foundation of the Trans 
portation Act, 1920, it was said, page 13: 


“The capital thus demanded must be drawn from those who have money to 
invest, and, of course, it must be voluntarily contributed. If the people who 
have money will not invest it in the transportation enterprises, private owner- 
ship and ration under public control must necessarily fail. It is apparent, 
therefore, that any legislation which may be proposed upon the hypothesis of 
private ownership and operation must tender to the future investor reasonable 
security for the investment he is asked to make and reasonable assurance of 
such yearly return upon his money as will induce him to enter the field. 
better the security and the more certain the return, the less will be the rate 
required to attract the investment. 


“It is here that our present system of regulation has failed.” 
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will not provide a permanent service. Obviously, the public desires to 
have various means of transportation. Up to the present time, compe- 
tition has largely been unbridled and destructive in character. The fact 
that 30 per cent of the railroad mileage is in receivership or bankruptcy 
is one result ; and there are unnumbered financial casualties among those 
who have sought to provide highway transportation, particularly among 
the smaller operators. In other words, aside from providing highway 
operators at public expense with the roadway for their business, a great 
deal of transportation within the last few years has been provided at less 
than cost. This cannot continue indefinitely without depriving the pub- 
lie of adequate and efficient transportation. 

If, instead of having one suit, a man desired to have a business suit, 
a suit for bad weather, and one for Sunday and evening wear, he would 
expect to pay for the three suits, even though he did not wear all three 
at once. So, also, if the owner of a home decided that he would, in 
addition, own a camp in the mountains and a cottage at the seashore, he 
would expect to pay for the three habitations, even though he lived 
in only one at a time. It must be obvious that the same principle applies 
to the public which desires to have a railroad system adequate for all its 
needs and, in addition, motor carriers, water carriers, pipe lines, and 
earriers by air. Unless some or all of these agencies are to be greatly 
limited in their operations, the aggregate transportation bill will be 
greater!’ than if the public had only one agency of transportation. 

Of course, if the public has reached the conclusion that the need for 
the existing railroad plant has passed, that large portions of the railroads 
no longer are necessary, and that they may be dismantled without objec- 
tion, that would end the matter; and, by the abandonment of a great 
portion of the plant, the value of the property upon which a fair return 
should be allowed would be reduced. While additional mileage will be 
abandoned from time to time, there has been no showing that any great 
percentage of the present railroad plant is unnecessary, or that the public 
would be willing to have a large part of the rail mileage abandoned. In 
the years 1932 to 1936, inclusive, the Class I railroads abandoned 8,685 
miles of line, much of it over severe opposition from various protestants. 

It sometimes is suggested that the value of the railroad plant should 
be written down, and outstanding securities scaled down, (a) on account 
of the alleged ‘‘obsolescence’’ of large parts of the plant, and (b) because 
of the alleged inability of the railroads to earn a fair return upon an 


17 Assuming that the public will not be satisfied with any one agency of trans- 
portation, probably the cheapest and most efficient method of providing transpor- 
tation would be to have transportation companies which would furnish whatever 
type of transportation the public desired, whether by rail, highway, water, pipe line, 
or air. In Transportation Coordination, PRACTITIONERS’ JoURNAL, December, 1933, 
Volume 1, pages 76, 81, Dr. Harold G. Moulton said: 


“Real efficiency, real unification, will come, in my judgment, only when we 
have transportation companies with power to take traffic by whatever agency 
they eg from any point of origin to any point of destination. Looking at 
this thing from a broad social point of view we would thereby secure not only 
very much cheaper transportation and the gradual elimination of unnecessary 
po a sy of facilities, but we would also enormously simplify the problem of 
regulation.” 
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aggregate fair value determined. by methods heretofore approved by the 
courts. Confining this discussion to the railroad plant as a whole, there 
seems to be no sound basis for such a suggestion, even aside from its 
futility as a means of solving transportation problems. So far as obsol- 
escence is concerned, there appear to be three rather conclusive answers: 


(1) The railroad plant is giving excellent service, the best that 
ever has been rendered; 

(2) There is no better transportation plant in the world: and 

(3) It is impossible and inconsistent with honest, efficient, and 
economical management to renew the entire railroad plant every year 
or two. 


The renewal of the plant is essentially a question of depreciation, 
except to the extent that the Commission’s accounting classifications 
require additions and betterments to be charged to capital account. 
Whether the separate units of the plant should be kept in use until their 
service life has been exhausted,’* or should be renewed at some time be- 
fore the period of usefulness is over is a matter for the exercise of sound 
judgment in the light of all conditions, and depends upon a number of 
factors. Some of the matters to be considered are (a) the remaining 
service life, (b) the economies to be effected by substituting a newer 
device or material, (¢c) carrying charges on capital required for purchas- 
ing new units, and (d) public demand for the change. Not only will 
these conditions vary with the different items, as, for example, Diesel vs. 
steam locomotives, freight or passenger cars of various types, stee! rails 
of different weight and design, tie plates and track fastenings, etc., so 
that no uniform depreciation rate can very well be set up for all units, 
but the problem varies on different roads, and even on different parts 
of the same railroad, according to physical and traffic conditions. Prob- 
ably the controlling facior is public demand. But, if the public demands 
rapid changes and that many elements in the railroad plant be renewed 
in ten or fifteen years, instead of in twenty or twenty-five, it is manifest 
that depreciation rates must be increased greatly, with an attendant 
increase in operating expenses which the public must expect to pay.” 


18 The railroads have retired a great deal of old equipment. In the five years, 
1932 to 1936, inclusive, the Class | railroads retired 10,895 locomotives, 518,228 freight 
cars, and 8,807 passenger train cars. The high point in number of locomotives was in 
1921, when the Class I roads had 64,949. At the end of 1936, this number was only 
45,146. Average tractive power of steam locomotives was 36,935 pounds in 1921 and 
48,972 pounds in 1936. The high point in freight car ownership by Class | railroads 
was in 1926, with 2,348,679 freight cars. At the end of 1936, the number had fallen 
to 1,758,192 cars. The average capacity per freight car had risen, however, from 
45.1 tons in 1926 to 48.8 tons in 1936. 

19[n Senate Document No. 119, 73d Congress, Second Session, January 11, 1934, 
the Federal Coordinator’s report on regulation of railroads stated, page 7: 


“Practical experience has shown the need for adequate depreciation reserves 
to protect against obsolescence as well as wear and tear and the action of the 
elements, and investors appreciate this need as they have not heretofore. They 
have come to a similar appreciation of the need for paying off debt, and talk 
of adequate sinking funds is widespread—not mere book reserves but funds 
actually applied to debt retirement or invested in liquid assets. The suggestion 
has even been made in responsible quarters that it be required, before dividends 
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It sometimes is argued that the railroads are unable to earn a fair 
return upon the aggregate value of their properties devoted to the public 
service, determined in the manner approved by the courts. This may or 
may not be so. The fallacy in the argument is that the railroads do not 
operate in a free market, as do industries, agriculture, and individuals 
whose prices are not subject to regulation. For many years, the rail- 
roads have been subject to regulation by Federal and State authorities. 
It hardly seems reasonable for the public to say, ‘‘ You cannot earn a fair 
return upon your property, and the reason we know you cannot is that, 
through our duly constituted authorities, we will refuse you permission 
to do so.”” The Supreme Court dealt with an argument along this same 
line in the Minnesota Rate Cases, 230 U. 8. 352, at page 461: 


“The value of the use, as measured by return, cannot be made 
the criterion when the return itself is in question. If the return, as 
formerly allowed, be taken as the basis, then the validity of the State’s 
reduction would have to be tested by the very rates which the State 
denounced as exorbitant. And, if the return as permitted under the 
new rates be taken, then the State’s action reduces the amount of 
value upon which the fair return is to be computed.” 


It should be realized that there is no short and easy way to solve our 
transportation problems. Certainly no permanent solution can be found 
in confiscation of investments in the transportation system whenever 
general business conditions become bad; and then expecting new eapital 
to be lured into the enterprise by fresh promises after the bad times 
have passed. 


4. Unification of Railroads 


It is certain that various forms of unification of railroads, including 
the various projects popularly termed ‘‘coordination’”’ of facilities, will 
be given a good deal of consideration. Typical of these various forms 
are (a) coordination of terminal and other facilities, (b) regional con- 
solidation or merger of railroad properties, and (c) ‘‘end to end’’ con- 
solidations or mergers. 

There are many situations where the railroads, by cooperative ef- 
fort, can accomplish results with a minimum of expense to the railroads 
as a group, and with reasonable satisfaction to the individual roads. 
Where the railroads are able to work out some arrangement of this sort, 
ordinarily it takes the form either of an operating contract, the forma- 
tion of a corporation to perform terminal services for a number of roads, 
or, in a few instances, in pooling arrangements. There are literally 
thousands of arrangements for cooperative effort, usually in the form of 


are paid, that certain percentages or amounts of earnings be set aside for debt 
retirement. Liquid reserves accumulated in prosperity for protection of fixed 
charges in depression are also favored widely. All such provisions, however, are 
im one way or another an ultimate burden upon earnings, and if enforced they 
will inevitably require a higher standard of earnings than has been thought 
necessary in the past.” 


See also the Coordinator’s report for 1934, printed as House Document No. 89, 74th 
Congress, First Session, January 30, 1935, page 38. 
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operating agreements. Most of them are for relatively short periods of 
time, and contain cancellation clauses, so that they can be terminated, 
upon reasonable notice, at the option of either party. There are, of course, 
advantages in the retention and operation of its properties, including 
terminals, by a railroad individually. The benefits in traffic solicitation 
are obvious, and scarcely less so are those arising from the ability to 
operate terminal facilities so as best to harmonize with the train service 
of the owning railroad. It is understood also that many shippers prefer 
to be located upon the line of an individual railroad, rather than upon 
some terminal line. In theory, substantial sums could be saved through 
further coordination, particularly at large terminals, but the amount 
of savings is a matter of dispute. Savings, if any would be deferred toa 
considerable extent on account of payment of ‘‘dismissal compensation” 
under the so-called Washington agreement to employes who lost their 
positions on account of the coordination. One of the greatest obstacles 
is that in extensive coordination of terminals, or pooling of train service, 
ete., it would be difficult to restore the individual roads to their original 
position at the end of the contract period. The fact that the railroad 
managements, over a period of many years, have entered into thousands 
of operating agreements of one kind or another, and have not entered 
upon certain other arrangements for pooling or coordination of terminals, 
etc., is rather persuasive that those which have been avoided are not 
deemed to be of permanent benefit to the railroads. 

As contrasted with coordination projects, it is quite generally 
thought that there would be substantial savings in the unification of rail- 
road properties into a limited number of systems, although some compe- 
tent observers believe that the possibilities have been greatly overrated. 

Most of the large railroad systems now existing in this country 
represent the consolidation, merger, etc., of many separate corporations. 
Few persons would suggest that the existing companies be ‘‘unscram- 
bled’’ into their former constituent parts. In the absence of the Sherman 
anti-trust law of July 2, 1890, it seems probable that there would have 
been more consolidation of railroad properties than has occurred. Origin- 
ally, it was thought that the Sherman Act did not apply to railroads, but 
in United States v. Freight Assn., 166 U. 8. 290, decided March 22, 1897, 
the Supreme Court of the United States, with Justices White, Gray, 
Field, and Shiras dissenting, held that the agreement of certain carriers 
in 1889 to form an association known as the ‘‘Trans-Missouri Freight 
Association’’ for the purpose of mutual protection by establishing and 
maintaining reasonable rates, etc., although lawful when made, became 
illegal after the passage of the anti-trust law.2° Although the railroads 


20Some of the other leadin + i decisions $ applying the anti-trust law to railroads 


are United States v. ? Traffic Assn., 505; Northern Securities Co. v. 
United States, 193 U.S vain United ot v. Union Pacific R. R. Co., 226 U. S. 61; 
United States v. Lebigh V R. R. Co., 254 U. S. 255; and United States v. South- 
ern Pacific Co., 259 "5 214. The Northern Securities case, for example, dealt 
specifically with a unification project, and prevented its accomplishment. 
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are subject to a plan of regulation most appropriate for a monopoly, and 
the anti-trust laws have no proper application to their operation,?! the 
theory that they must be forced to compete runs through much of the 
legislation governing railroad operation.** 

The two general types of unification most discussed are the so-called 
“end to end’’ consolidation and the ‘‘regional’’ consolidation.?? While 
the ‘‘end to end consolidation’’ whereby, for example, passengers or 
freight might move from the Atlantic to the Pacific over a single railroad 
system, fires the imagination, it presents less opportunity for reduction 
of expense than does the more prosaic regional consolidation. Moreover, 
there would be very great difficulties in matching up the number of 
systems east and west of the Mississippi River, for example, and decid- 
ing how to allocate various lines. The prevailing view appears to be 
that greater opportunities for economies lie in regional consolidations. 
This is the type of consolidation adopted by Great Britain.24 It must 


21 By a large majority, the “Committee on the Applicability to Public Utilities, 
Especially in the Field of Transportation, of Anti-Trust Law and the Fundamental 
Principles Underlying Same in the Light of Development of Regulatory Control and 
of New Economic Conditions” reported to the Section of Public Utility Law of the 
American Bar Association at the annual meeting of the Association in Washington, 
D. C., on October 10 and 11, 1932, page 19: 


“Carriers subject to regulation by the Interstate Commerce Commission 
should not be subjected to the inhibitions of the anti-trust laws, since the rights 
of all concerned can be fully protected through regulation by the Commission 
under the principles of public utility law.” 


The anti-trust laws should not apply to common carriers subject to the Inter- 
state Commerce Act; and any anti-monopoly provisions deemed necessary for such 
carriers should be contained in the Interstate Commerce Act itself. In his report 
for 1934, House Document No. 89, 74th Congress, Ist Session, January 30, 1935, the 
Federal Coordinator of Transportation said, in another connection, page 11, that 
in transportation free and open competition without let or hindrance “does not pro- 
tect the public but instead does it harm.” 

22 Thus, even as amended and somewhat simplified in 1933 and 1935, Section 5 of 
the Interstate Commerce Act, governing consolidation, merger, etc., directs the Com- 
mission, in adopting a plan for the consolidation of railway properties into a limited 
number of systems (a) to preserve competition as fully as possible and maintain, 
whenever practicable, existing routes and channels of trade and commerce and (b) to 
arrange the several systems, subject to the foregoing requirements, so that the cost 
of transportation “as between competitive systems,” etc., shall be about the same, so 
that such systems can employ uniform rates “in the movement of competitive 
traffic” and, under efficient management, earn substantially the same rate of return 
upon the value of their respective railway properties. 

23 A third type would be one somewhat similar to the Bell Telephone organiza- 
tion, that is, a central company owning and controlling a substantial number of 
operating companies, but this type has found less support. 

241n Rationalization on the London Midland & Scottish Railway, the Journal of 
the Institute of Transport, July, 1932, Mr. E. J. H. Lemon quoted (page 479) the 
following statement made by the government in 1920 in proposing a plan for the 
organization of railways in Great Britain: 


_ “It is proposed that the railways of Great Britain should be formed into a 
limited number of groups. * * * The groups will be determined on the basis 
of operating economy and all direct competition between the groups will, as far 
as possible, be eliminated.” 


Mr. Lemon proceeded: 
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be borne in mind, however, that the situation in Great Britain is far 
different from that in this country. 


R 
19 


“The Railways Act of 1921 was the sequel to this declaration of policy, that 
instrument determining that 120 of the separately constituted railway companies 
in Great Britain should be merged into four entities formed by the process of 
amalgamation and absorption.” 

25 Dr. W. M. W. Splawn, in an address, Tbe British Government and Railways, 
rts of Association of Practitioners Before the Interstate Commerce Commission, 
, page 215, said, page 219: 

“Turning now to the British Isles, we find a railway net of more than 20,00 
miles of main track. The conditions under which the business is operated in 
England ditfer very much from the conditions in the United States and Canada. 
The average length of haul is obviously very short. Much of the business is 
package and high class freight. The average carloading is only four or five 
tons. The railroad company both collects and delivers freight. The investment 
in road and way is ‘very much greater per mile than in this country. Rates are 
higher than in our country, due to different conditions.” 


The same subject was discussed by Commissioner Clyde B. Aitchison a year 


later in an address, Railway Regulation in Great Britain, Reports of Association of 
Practitioners Before the Interstate Commerce Commission, 1931, page 87. Com- 
missioner Aitchison said, pages 91 and 92: 


“ * * * Fortunately for the success of the amalgamation policy, the 


administrative tasks involved were capable of simple treatment under the Con- 
stitution of Great Britain. They would have presented utmost difficulty if 
indeed capable of solution under our Constitution. Parliament could compel 
amalgamation; it was not hampered by any constitutional restrictions as to 
property value or due process of law, or contract charter powers. Probably 
equally potent in the prompt carrying out of the policy was the Britisher’s tra- 
ditional respect for the law and habit of obedience to an Act of Parliament. 

“To facilitate the process the Act created a separate tribunal known as the 
Amalgamation Tribunal, constituted as a court of record. The names of the 
members were included in the Act itself. One was a banker,-one an accountant, 
and one a barrister. The tribunal was to amalgamate 120 railways into four, 
and its decisions were made final as to the facts, but appeal was provided to the 
courts, and eventually to the House of Lords. Many of the objects sought to be 
obtained by the British amalgamations we have long since accomplished by evo 
lutionary processes, and the railways of Great Britain were in much smaller 
units than now exist in this country. It is not far afield to say that if all of the 
British railways were consolidated, the resulting system would only somewhat 
exceed any one of several of our great systems. The familiar arguments in favor 
of consolidation were advanced by the British Minister of Transport. However, 
objections based on the diminution of competition have been more strongly 
urged here, for, as has been shown British public sentiment has long supported 
the policy of restriction of needless competition. The British Act provided for 
the continuance in employment in the company of the employes of the old 
carriers, and protected the right of directors, officers, and employees to continu- 
ance in their jobs or to pensions. 

“The results of the amalgamation have in general been disappointing, yet 
no one would undo it if that were possible. The case for amalgamation was 
overstated; but there is pardonable excuse in that no one could foresee the 
amazing development of road transport.” 

The Federal Coordinator said, Senate Document No. 119, page 29: 

“The consolidation, after the war, of the British railways into four systems 
is often cited as a model for what should be done here. The area of England, 
Scotland, and Wales is only 88,745 square miles, as compared with 3,026,789 
square miles in the continental United States (not including Alaska). In the 
former there are 20,419 miles of main railroad track, whereas in the latter there 
are 249,433 miles. The differences in population and traffic are not so great, but 
it is quite clear that railroad consolidation on a grand scale would be a far more 
formidable undertaking here than there.” 
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In continental United States, railroad mileage on December 31, 1935, 
was 241,822 miles. That of Great Britain is about 20,000 miles. If the 
American railroads were consolidated into systems of about the same 
average length as the four in Great Britain, there would be almost forty 
separate systems. 

Of the various consolidation plans, the two which have received the 
greatest attention are the Commission’s plan and so-called Prince plan. 

(a) Commission’s Plan 


The Commission’s plan was evolved to meet the requirement of 
Section 5 of the Interstate Commerce Act that it prescribe such a plan.”® 
The Commission instituted an investigation, No. 12964, Consolidation of 
Railroads, and directed Professor William Z. Ripley to determine and 
propose to it a grouping of roads. On August 3, 1921, the Commission 
published its tentative plan, setting forth, with practically no discussion, 
the outline of a plan for nineteen railway systems. The Commission 
pointed out that the plan did not include lines controlled by Canadian 
earriers, and that while most of the Class I steam railroads were allo- 
eated, very few of those in Class II and Class III were dealt with. Con- 
solidation of Railroads, 63 I. C. C. 455. As an appendix to the report 
(pages 465 to 660), the Commission reproduced Professor Ripley’s de- 
tailed report, discussing the various systems suggested by him and giving 
his reasons for the grouping adopted. 

There was considerable criticism of the consolidation plan and the 
Commission, apparently feeling that it was not a practical project under 
the then-existing law, recommended to Congress, year after year, that 
the law be changed. No change was made and eventually, on December 
9, 1929, Consolidation of Railroads, 159 I. C. C. 522, the Commission 
promulgated its plan for consolidation of railway properties into 21 
systems.?7 

There have been quite a number of decisions of the Commission 
dealing with the consolidation plan, but they can not be discussed in an 
article such as this. 

The most important decision regarding consolidation is Consolida- 
tion of Railroads, 185 I. C. C. 403. In that report, the Commission 
modified its consolidation plan for the properties in Eastern Territory 
(excluding New England). On page 406, the Commission pointed out 
that the plan of 1929 provides for seven systems in the East, Nos. 1 and 
2 being in New England Territory, except for so-called bridge lines. The 
five remaining systems were No. 3, New York Central, No. 4, Pennsyl- 


26 The Commission’s consolidation plan is discussed by Professor Sharfman in 
Volume III-A, The Interstate Commerce Commission, pages 474 to 501. 

27 Although 21 systems were proposed, Systems 20 and 21 were the Canadian 
National and the Canadian Pacific, so may be disregarded for our purposes. The 19 
American systems are listed at pages 524 to 546, inclusive. As a matter of con- 
vemence, the systems are here enumerated by the designations given by the Commis- 
sion: (1) Boston & Maine, (2) New Haven, (3) New York Central, (4) Pennsylvania, 
(5) Baltimore & Ohio, (6) Chesapeake & Ohio-Nickel Plate, (7) Wabash Seaboard, 
(8) Atlantic Coast Line, (9) Southern, (10) Illinois Central, (11) Chicago & North 
Western, (12) Great Northern-Northern Pacific, (13) Milwaukee, (14) Burlington, 
(15) Union Pacific, (16) Southern Pacific, (17) Santa Fe, (18) Missouri Pacific, and 
(19) Rock Island-Frisco. 
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vania, No. 5, Baltimore & Ohio, No. 6, Chesapeake & Ohio-Nickel Plate, 
and No. 7, Wabash-Seaboard. The application asked that the Commis. 
sion modify its plan for Eastern Territory, excluding New England, so 
as to provide for four instead of five systems; that this be accomplished 
by eliminating System No. 7 and reallocating the railway property of 
that system among Systems Nos. 3 to 6, inclusive; and that certain less 
important modifications of the plan be made. The application was 
granted. 


(b) Prince Plan 


The so-called Prince plan is discussed by the Federal Coordinator of 
Transportation in Senate Document No. 119, 73d Congress, Second Ses- 
sion, dated January 11, 1934, pages 21 to 29, ‘‘Grand Consolidation 
Plans.’’ The Coordinator had two studies made, one into the legal 
phases of consolidation and one into the economies and other results of 
consolidations such as the Prince plan. The first of the studies was en- 
trusted to Mr. Leslie Craven,?* and the second to Mr. William B. Poland. 

The question of economies under the Prince plan is discussed in the 
Poland report, Appendix IV, pages 106 to 148, inclusive. Briefly, the 
preliminary estimate made by Mr. Prince’s staff was that a saving could 
be made of $743,000,000, based on 1932 traffic (page 106). The Poland 
committee reduced this estimate to $218,462,825 (page 141). The 


28 Mr. Craven’s report is attached as Appendix 3, pages 84 to 105, to the Co 
epee report. The Coordinator said, with regard to Mr. Craven’s report, 
page 24: 


“On the subject of legal rights, Mr. Craven begins by stating the following 
propositions: 


“(1) Congress, in the exercise of its power to regulate commerce, can require 
compulsory unification of the various railroad companies into designated cor- 
porations; 


“(2) It can authorize the creation of Federal corporations, and can require 
them to acquire, and the existing companies to grant, ownership or control of 
the operating railroad property; 


“(3) It can forbid the existing companies to operate in interstate commerce, 
unless such ownership or control is conveyed to the Federal companies as 
required.” 


The Coordinator further said: 


“Mr. Craven is convinced that ultimate consolidation of the railroad prop- 
erties into a few systems is desirable; that it cannot wisely be left to voluntary 
action by the railroads, and that compulsion would eliminate the speculative and 
like evils which characterize voluntary action; that the process should be gradual 
rather than sudden; and that an arrangement can be worked out for Govern- 
ment participation in the management of the consolidated systems which would 
greatly improve the present system of regulation. * * * ” 


In connection with the discussion of Mr. Craven’s comments upon the Prince 
lan, attention should be invited to three related articles appearing in the I. C C. 
ACTITIONERS’ JOURNAL: A Plan For New Railroad Legislation, by Leslie Craven, 
February, 1934, Vol. 1, No. 4, page 137; Consolidations—Is Cash Necessary?, by R. V. 
Fletcher, page 161; and Consolidations—Is Cash Necessary?, by Leslie Craven, March, 
1934, Vol. 1, No. 5, page 183. 
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Poland committee also estimated that the plan would reduce the number 
of employes by 76,040, or 7.5 per cent (page 141). 

The Prince plan, of seven railway systems, as applied to a railroad 
plant comprising more than 240,000 miles of line, obviously would result 
in very large railroads, far in excess of those resulting from the British 
consolidation.*® 

The original Prince plan would have provided for seven separate 
systems, with a small eighth system owned jointly by Systems 5 and 7. 
Apparently the eighth system was dropped from the Poland report, and 
changes were made in the mileages of the various systems (Poland 
Report, pages 143 to 147). The following table shows the wide variations 
in size of the various systems: 


Mileages Embraced In Prince Plan Systems 


Poland Report (1932 
Original actual, excluding 
Prince Plan trackage rights) 
System (Miles) (Miles) 





North System (Eastern Region) ... 28,906 29,228.82 
South System (Eastern Region) .. 29,148 27,912.03 
Southeast System (Southern Region) 20,810 19,788.91 
Mississippi Valley System 

(Southern Region) 17,807 17,863.27 
Northwest System 

(Northwestern Region) 47,431 46,149.45 
Central System 

(Central Western Region) 33,577 46,778.60 
Southwest System 

(Southwestern Region) 27,513 39,182.93 
Denver System* 

(Central Western Region) — 


*Owned jointly by Systems 5 and 7. 


29 With regard to this, Mr. Poland stated, page 115: 


“However, I believe that such difficulties could be overcome by an appro- 
priate plan of organization. At the head of the system would be a small board 
of system officers, under the direction of a system chairman. These staff offi- 
cers would concern themselves with general policies, governing finance, labor, 
rates, service, construction, and the like. In some instances, as in the case of 
finances and wages, they would themselves administer the policies; but in most 
instances administration would be entrusted to the regional officers. For this 
purpose the system would be divided into regional divisions, each of which would 
be in charge of a president and a staff of officers like those which now head 
railroad companies. These divisions would not embrace more than 8,000 miles 
of road, and could be made smaller, if that were desired.” 


On page 118, Mr. Poland says: 


“The 150 class | railway operating companies of today are made up of some 
970 companies which were independent not very long ago. The inevitable ten- 
dency toward consolidation, for the purpose of — by avoiding wasteful 
competition, at the same time providing protection and regulation by Govern- 
ment inspection and control, is growing in all fields of activity.” 
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(c) General Comments on Consolidation 


The actual saving from consolidation of railways into a limited 
number of systems is a matter upon which opinions vary widely, and 
probably is not susceptible of definite ascertainment except by trial over 
a period of years. Almost undoubtedly, substantial economies could be 
effected. The savings depend upon the nature of the consolidation plan 
adopted, and the extent to which the public is willing to decrease com- 
petition and service available. Apparently, thus far there has been 
relatively little support for having a single company, or even three or 
four consolidated companies. The Prince plan, with seven independent 
systems, represents about the minimum. Even with the Prince plan, it 
will be observed that Mr. Poland recognized the difficulties of practical 
administration of such large systems, and suggested (page 115) that the 
problem might be solved by splitting each system into a number of region- 
al divisions, none embracing more than 8,000 miles of road, and each 
in charge of a president and a staff of officers like those which now head 
railroad companies. The Commission’s consolidation plan, omitting the 
two Canadian companies, and with the substitution of the four-system 
for the five-system plan in the East (excluding New England) contem- 
plates eighteen railroad systems. Some of the best informed railroad 
executives in the country favor making the number of railroad 
systems approximately eighteen or twenty.*° While the mileage of the 
various systems would not be uniform, 20 systems would result in 
operating companies averaging slightly over 12,000 miles each, while the 
18-system plan would mean companies of slightly greater mileage. 

In one of his reports (Senate Document No. 119), the Coordinator 
referred, page 23, to the recommendation by the National Transportation 


30 Mr. Ralph Budd, President, Chicago, Burlington & Quincy Railroad Company, 
in an address before the Chicago Association of Commerce, Chicago, IIl., February 
9, 1938, said: 

“Reducing the number of railways from about 850 operating companies to 
about 20 would eliminate a tremendous amount of overhead organization; would 
enable the traffic to be concentrated on the most favorable routes, using the 
best parts of the several lines as they now exist, and automatically would bring 
about the most desirable type of coordination of terminals, namely, coordina- 
tion under a few strong ownerships. Competition would be preserved and, 
indeed, the desirable features of competition from the public point of view would 
be enhanced because a relatively few strong roads, able as well as willing to give 
good service, would insure higher quality of competition than can be obtained 
from too many lines competing with each other and weakening each other by 


excessive competition. All of the indispensable advantages of private operation 
would be preserved.” 


Mr. Charles Donnelly, President, Northern Pacific Railway Company, in an ad- 
dress before the American Railway Engineering Association, Chicago, IIl., March 16, 
1938, said (The Traffic World, March 19, 1938, page 660): 

“Conditions being what they are, | see no prospect of improving them under 
private management except by consolidations of the country’s 240,000 miles of 
railroad, and a reduction in the total number of companies operating them, to 
not more than 18 or 20. This was the course taken in England in 1921, and the 
job was completed in 1923. They now have four systems, where before they had 
120 companies operating the 22,000 miles of British railways. This result was 
accomplished in England by legislation making consolidation compulsory, and 
we must enact similar legislation before it can be accomplished here.” 
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Committee that regional consolidations should be hastened. The Coordi- 
nator, however, while recognizing the possibilities for economies (page 
27), was not persuaded of the merits of any ‘‘grand consolidation plan’’ 
which would consolidate the railroads ‘‘into a very few systems which 
would follow and emphasize regional lines, and retain, but at the same 
time vitally disrupt, competitive conditions. These comments apply 
toa plan of enforced and immediate consolidation.’’ (page 30) On pages 
36 and 37, he stated that consolidations, within certain limits, may often 
be desirable, but that he did not favor a grand plan of consolidation. 
In a later report (House Document No. 89) the Coordinator discussed 
the same subject (pages 40 to 43, 45 to 49) and reached the same con- 
clusion (page 55), that large-scale consolidations do not appear either 
desirable or feasible. 

President Roosevelt, in his Salt Lake City speech of September 17, 
1932, said, among other things: 


“The individual railroads should be regarded as parts of a national 
transportation service. This does not mean all should be under one 
management. Indeed, the principal doubt of the efficiency of consoli- 
dation has been caused by the repeated demonstration that a great rail- 
road is made by good executives and experience has shown that the 
mileage over which one manager can be effective is limited to a small 
fraction of our national mileage.’’31 


In the same address, the President, in announcing his program for 
the railroads, said that proposed consolidations, which are lawful and in 
the public interest, should be pressed to a conclusion, under appropri- 
ate safeguards for all the interrelated particular interests comprehended 
within the public interest. 

The advantages, or disadvantages, according to the viewpoint, of the 
Commission’s plan over the Prince plan are that there would be a larger 
number of independent systems, resulting in the maintenance of more 
main line mileage and substantially more competition. Probably more 
train service would be performed. There would be more companies to 
keep separate accounts, ete. In short, it seems probable that fewer em- 
ployes, locomotives, and cars would be required under the Prince plan 
than under the Commission’s plan. 

On the other hand, while this, no doubt, will be the subject of great 
difference of opinion, it is rather doubtful if the aggregate railway mile- 
age retained in service will differ particularly under the two plans, or be 
materially less than can be maintained under existing railroad operation. 


81 It is interesting to note that a somewhat similar view was expressed by former 
President Hoover in 1924, and introduced by Senator Cummins at the hearings in 
1926 on S. 1870, 69th Congress, First Session. Mr. Hoover said he believed the 
principle of consolidation has general acceptance. In referring to regional consoli- 
dations, he said, page 10: 


“There is some reason to think that New England would gain in that type 
of consolidation; but, in the main, it seems to me the principal competitive 
service between systems ought to be energetically maintained. There must be 
some sort of inspiration to adequate and efficient management, which would be 
largely destroyed if consolidations were upon a regional footing. Competition 
has lost its significance in rates, but it becomes more important than ever in 
service.” 
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There is nothing static about transportation conditions. In the past ten 
or fifteen years, they have changed more rapidly than usual, but there 
is nothing to indicate that they now have reached, or ever will reach, a 
state of absolute equilibrium. In other words, railroad plant and opera- 
tions must be modified, over a period of years, so as best to serve the pub- 
lic. The development of good highways and good automobiles has re- 
duced the need for railway stations separated from one another by only 
a few miles. In some instances, the public has diverted such a large por- 
tion of the available traffic to other agencies of transportation as to show 
that particular branch lines are no longer needed, and they have been 
abandoned, as indicated earlier herein. While additional abandonment 
might be accelerated by effecting consolidations, there is no reason to be- 
lieve that the consolidated companies would be any more anxious than 
are existing companies to abandon a branch line which was a good 
“*feeder’’; and the stronger consolidated companies would be better able 
to tide branch lines over periods of slack traffic. The chief difference in 
this respect between the present situation and that following consolida- 
tions into a limited number of systems probably would be the greater 
number of lines which would be ‘‘declassed’’ and the smaller number of 
‘*through’’ trains which it would be necessary to operate. Here, too, is 
one great difference between having seven systems and 18 or 20. Pre- 
sumably, every effort would be made to maintain only the necessary num- 
ber of main line routes, under whatever consolidation plan was adopted, 
to maintain such lines in as nearly perfect condition as possible, and to 
concentrate traffic so far as possible on such lines, in heavy tonnage 
trains, getting traffic from branch line points on to the main lines at the 
nearest junctions. In all probability, while there would be less service, 
in the sense of fewer trains, the public would receive better service than 
ever before. 

There is a general impression, and it must be confessed that the 
writer approached the subject with that view, that comparatively little 
has been done in the way of consolidation since 1920. As a matter of 
fact, a good start has been made, although the results have been some- 
what disappointing. Three of the chief difficulties have been (1) the 
conditions imposed upon the Commission by Section 5 of the Act, (2) the 
fact that the Commission’s final consolidation plan was not made until 
December 9, 1929, and (3) the fact that, since that date, it has been diffi- 
cult to finance major railroad unifications or reorganizations.** 


82The tentative plan was promulgated, with the Ripley plan as an appendix, on 
August 3, 1921, Consolidation of Railroads, 63 |. C. C. 455; the final plan on 
December 9, 1929, Consolidation of Railroads, 159° I. C. C. 522; and the most im- 
portant modification, substituting four systems for the original five in the East 
gene | New England), on July 13, 1932, Consolidation of Railroads, 185 |. C. C 

3. be Interstate Commerce Commission, Volume III-A, page 485, Professor 
Sharfman said: 


“There can be little question that the Commission’s long delay in complying 
with its statutory duty contributed in Ro small measure to the sterilization of 
Congressional po y as enacted in 1920.’ 

However, on pages 477 and 488 he compliments the Commission upon its willing- 
ness to modify its plan in the light of practical needs; on pans 493 and 494 he states 
that “important progress has been made”; and in Volume | page 372, he lists the 
consolidation plan as one of the Commission’s outstanding achievements. 
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Aside from the fact that a final plan for consolidation has been out- 
lined, a great deal has been accomplished in the way of unifying and 
simplifying the corporate and financial structures and operating methods 
of various roads which already were regarded as parts of a single sys- 
tem.** The Coordinator commented upon the Commission’s delay in pro- 
mulgating the ‘‘final plan,’’ but said, with regard to various forms of 
unification, ‘‘much more was done in this way than is commonly 
supposed. ’”* 

Regardless of what amendments in the law may be made, the Com- 
mission’s proposed and final plans for consolidation have dominated 
thought on the subject of consolidation for almost two decades; and, ex- 
cept in the remote contingency that Congress itself specifies the grouping 
of roads for consolidation purposes, it is probable that the Commission’s 
plan, with such modifications as may be shown, after hearing, to be in 
the public interest, will very largely determine the pattern of railroad 
consolidations. 

While difficulties lie in the path of railroad unification, and there 
are questions as to (a) the best type of unification, (b) the most desira- 
ble number of systems and, (c) whether or not there should be com- 
pulsory consolidation under the supervision of some Federal tribunal or 
officer, the almost certain benefits to the public through having stronger 
railroads, capable of operating more economically and efficiently than 
ean most of the present companies, makes unification of the railroad 


properties into a limited number of systems highly desirable. Indeed, 
although a combination of circumstances outlined above has conspired to 
delay unification, we may well agree with Mr. Poland’s reference to the 
“inevitable tendency toward consolidation.’’ 


Il. Marrers Revatine Curry To ExPENDITURES. 


1. Elimination of Grade Crossings and Construction of Bridges, 
Union Stations, Etc. 


One of the most hopeful signs in connection with the railroad situa- 
tion is the growing realization that it is undesirable from the public 
standpoint to impose upon the railroads the burden of paying for unpro- 
ductive improvements. When highway traffic increases to the point 
where it is considered desirable to eliminate grade crossings by separa- 
tion of grades, or where the construction of new highways or relocation of 
old ones is accomplished by similar grade separation, there is no real 
benefit to the railroads affected, and their earning power is not increased. 
So, also, when improvement of the inland waterways or of highways 
makes necessary the construction, reconstruction, or relocation of railroad 
bridges across navigable waters, the railroads generally receive little or 


88 For example, see New York Central Unification, 150 |. C. C. 278, 154 1.C.C 
489; Union Pac. R. Co. Unification, 189 1. C. C. 357; and Rock Island System Con- 
solidation, 193 1. C. C. 395. 

84Senate Document 119, page 22. The Coordinator lists a substantial number 


of large roads, formerly independent, which were absorbed by other roads in acqui- 
sitions of control. 
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no benefit. If such changes are made at railroad expense, they must be 
paid, either out of earnings or by borrowed money upon which interest 
must be paid, either course requiring higher rates and charges. More- 
over, such expenditures tend to throw railroad rates out of line with the 
charges of other agencies of transportation, which do not incur similar 
expenses. To a great extent, what has just been said applies also to the 
construction of monumental passenger stations in large cities. It seems 
reasonably certain that consideration will be given to legislation to relieve 
the railroads of all or part of the cost of grade separations and of the 
construction or reconstruction of bridges to accommodate water trans- 
portation. 


2. Railway Labor Act. 


For a good many years, negotiations between the railroads and their 
employes regarding wages and working conditions have been governed, 
in one way or another, by Federal laws. The present law is the Railway 
Labor Act, approved May 20, 1926, as amended June 21, 1934. There has 
been some criticism of the wage increases made in the summer and fall 
of 1937, and particularly of the failure of the railroad managements to 
exhaust the machinery provided by the Railway Labor Act before agree- 
ing to substantial wage increases, in view of the financial condition of the 
roads. On the other hand, the railroads claim that there are fundamental 
weaknesses in the existing law, particularly the portions dealing with 
Adjustment Boards, among those emphasized being (a) the fact that the 
referee does not hear the testimony, being called in only if there is a 
deadlock, (b) the absence of any record for any purpose, (c) the absence 
of opportunity for the parties to appear before the referee, (d) the 
absence of any provision for court review at the instance of the railroads, 
and (e) the absence of any statute of limitations such as is found in 
practically all kinds of litigation. Whether or not publie sentiment fa- 
vors amendments to the law which would overcome the criticisms out- 
lined above or give the general public greater participation in negotia- 
tions concerning wages, rules, working conditions, ete., cannot be stated, 
and the subject is mentioned simply as one of the possibilities. 

3. Reparation. 

The Interstate Commerce Act provides machinery for awards of 
damages or reparation to persons injured by any violation of the Act. 
Sinee 1906, the Commission has had the power to prescribe maximum 
reasonable rates; since 1910, it has had the power to suspend, pending 
investigation, proposed increased rates, ete.; and since 1920, it has had 
the power to prescribe minimum, as well as maximum, reasonable rates. 
Moreover, the growth of other agencies of transportation has produced 
a situation where the greatest danger is that rates of all agencies will be 
too low, and made in such manner as to result in unjust discrimination 
or undue prejudice. From time to time, the Commission has made 
various recommendations regarding changes in the law governing repara- 
tion awards. While, for the reasons mentioned at the outset, the sub- 
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ject of reparation is of less importance than formerly, it seems probable 
that any thorough revision of the laws will see some changes in the pro- 
visions regarding reparation, and particularly a substantial shortening 
of the period of limitations within which complaints may be brought. 


4. Through Routes Bill. 


Under the present law, the Commission cannot ‘‘short-haul’’ railroad 
carriers in establishing through routes, except under certain conditions. 
Hearings have been held upon S. 1261, the through routes bill, which 
would broaden the jurisdiction of the Commission. Most of the large 
railroads fear that this would result in depriving them of long hauls and 
would increase the expense of moving traffic on account of the addi- 
tional cost of multiple-line routes. The bill has, however, very sub- 
stantial support. 


5. Loading and Unloading of Live Stock at Public Markets. 


Under Section 15(5), transportation wholly by railroad of ordinary 
live stock, in carloads, destined to or received at public stockyards, 
includes all necessary service of loading and reloading en route, delivery 
of inbound shipments into suitable pens, and receipt and loading at 
such yards of outbound shipments without extra charge therefor to the 
shipper, ete., with certain exceptions. Differences of opinion have arisen 
as to the scope of this section, and there has been considerable litiga- 
tion, both before the Commission and in the courts. It seems probable 
that any thorough revision of the law will include a clarification of the 
Commission’s jurisdiction and a more precise limitation of the rail car- 
riers’ liability. 


6. Safety Measures. 


No one reasonably could contend that any industry should be per- 
mitted to operate in an unsafe manner. On the other hand, it would be 
relatively easy to impose so many and such expensive requirements 
upon a regulated industry, under the guise of safety regulation, that, 
unless protected by the courts, the industry simply could not function. 
There has been a growing tendency in this direction, so far as the rail- 
roads are concerned. Many of the safety regulations, such as the Acci- 
dents Reports Act, the Ashpan Act, the Hours of Service Act, and the 
Safety Appliance Acts, are well established and operation has been ad- 
justed to them.*5 


35 This also was true of the Boiler Inspection Act, as amended, until recent years, 
when such decisions were made as Johnston v. Atlantic Coast Line R. Co., 190 1. C. C. 
351, Jobnston v. Atlantic Coast Lime R. Co., 222 1. C. C. 542, and Jobnston v. A. T. 
&S.F. Ry. Co., 2251.C. C. 519. There is no occasion to discuss the merits of these 
cases, but undoubtedly the requirements for equipping certain classes of locomotives 
with power reverse gear and automatic stokers have increased substantially the 
investment in locomotives; and it seems obvious that the powers used in these cases 


are susceptible of use in connection with other devices or appurtenances for loco- 
Motives and tenders. 
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A more recent enactment is the so-called Signal Inspection Act, 
amending Section 26 of the Interstate Commerce Act. Whether or not 
this act will add much to railroad expense depends almost entirely upon 
its administration. 

Various other proposals have been made, the most striking of which 
are the six-hour day and the 70-car train limit bill. Thus far they have 
not been enacted. Railroads are organized to provide transportation 
for the public. Their fate rests in the hands of the public. It is rea. 
sonably clear that they cannot continue as effective transportation agen- 
cies if they are to be treated as laboratories for various experiments and 
there appears to be a growing realization of this fact. 


III. EQuALIZATION OF REGULATION. 


There are various schools of thought regarding regulation. Some 
advocate relaxing regulation of railroads and other carriers now sub- 
ject to regulation, while others favor placing other agencies of trans- 
portation under regulation substantially similar to that governing the 
railroads. There is little doubt that there is a strong tendency towards 
an equalization of regulation; and the probability is that, unless the 
condition of the various types of carriers fails to improve within the next 
few years, regulation of all agencies of transportation will more and 
more resemble that applied to the railroads. 


1. Motor Carriers. 


The Motor Carrier Act, 1935, is almost three years old. While it is 
probable that no one, including the Commission, is fully satisfied with its 
administration, it is apparent that the Commission has done a remarkable 
piece of work and has built up an organization which will be more and 
more effective. 

The Act, as passed, represented an ambitious and comprehensive 
plan of regulation. Even so, however, there is no reason to doubt that 
there will be extensive amendments within the next few years. Such 
amendments may, for convenience, be classified as (a) amendments for 
clarification and to simplify administration, such as S. 3606, containing 
recommendations by the Commission; (b) amendments either eliminating 
or adding to the exceptions in favor of various special interests; and 
(ec) substantive amendments, designed to change the meaning of parti- 
cular sections in one way or another.*® 

The motor carriers, like the railroads, cannot continue to serve the 
public unless they receive reasonable compensation for their services. 





36 In view of the interest in coordination of rail and highway service, it is inter- 
esting to note that the interpretation thus far placed by the Commission, and paf- 
ticularly Division 5, upon the Motor Carrier Act, 1935, tends to discourage any such 
coordination through acquisition by railroads of control of motor carriers, although 
some years ago use of motor vehicles by railroads was supposed to be one of the great 
purposes of motor regulation. Without discussing the merits of the matter under 
existing law, it may be said that frequently there is opposition to such acquisitions by 
| al more shippers, motor carriers, labor organizations or, occasionally, other 
railroads. 











MAY, 1938 389 





There is every indication that the common carriers by motor vehicle are 
awakening to this fact and are endeavoring to place their charges upon 
a compensatory basis. It is sometimes said that this cannot be done on 
account of the lower charges by contract carriers, by private carriers, 
and by specially excepted carriers by motor vehicle. This is not a sound 
view. In the first place, many of the purported contract carriers are 
actually common carriers by motor vehicle. In the second place, under 
Section 218 of the Motor Carrier Act, the Commission can prescribe 
minimum rates and charges for contract carriers. If the present law is 
inadequate, it would be relatively simple to specify in the statute the 
maximum number of contracts which a carrier may have and still remain 
a contract carrier. It also would be feasible to provide in the statute 
that no contract carrier should charge less than the lowest rate on the 
same quantity of the same commodity between the same points charged 
by any common carrier by motor vehicle. It has not been necessary up to 
the present time to determine the powers of the Federal Government in 
this regard, but it is clear that, in the exercise of its power to protect its 
highways, a State generally may prohibit or condition the use of the 
highways for purposes of gain (Stephenson v. Binford, 287 U. 8. 251, 
264). While the Court, in Stephenson v. Binford, put aside the question 
whether the statute there under consideration could be justified on the 
ground that it was necessary in order to prevent impairment of the pub- 
lie service of authorized common carriers adequately serving the terri- 
tory, there is every probability that, if reasonable ground could be shown 
for fearing that common carriers of various types, upon which the public 
must depend for regular transportation, were being injured to such an 
extent by the operation of contract carriers that their ability to serve the 
public was being impaired, statutes designed to cure the situation by 
placing appropriate limitations upon the operations of the contract car- 
riers would be sustained. Some of the measures which might be im- 
posed would be limiting contract carriers to smaller sizes and lower 
weights for vehicles than common carriers; limiting the movement of con- 
tract carriers to the nearest terminal of a common carrier by highway, 
water, or railroad; or specifying highways over which contract carriers 
might operate and restricting the number of days or the hours of the 
day during which they might so operate. Much of what has been said 
could apply also to what are designated in the Motor Carrier Act, Sec- 
tion 203(17) as private carriers of property by motor vehicle. From the 
regulatory, as distinguished from the political, standpoint the specially 
excepted vehicles would present no unusual problem.** 


2. Water Carriers. 


It appears logical to subject water carriers engaged in the trans- 
portation of property between points in the United States to a system of 
regulation comparable to that under which railroads and motor carriers 





_ 371t seems probable that the exemption of certain vehicles from most regula- 
tion, however expedient from a political standpoint when the Motor Carrier Act was 
passed, must be eliminated in the course of time in order to secure uniform and 
effective regulation. 
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operate. It also is logical that regulation of all agencies of transporta- 
tion should be placed under the jurisdiction of a single body, particu- 
larly for the reason that some of the most difficult situations in the future 
will be questions of relationship of rates, service, etc. It seems inevi- 
table that a law will be enacted subjecting carriers by water to regula- 
tion by the Commission. 


3. Carriers by Air. 


It would seem that, logically, regulation of carriers by air should 
follow the same lines as regulation of other agencies of transportation. 
At the present time, however, as such transportation is more in the devel- 
opment and promotion stage, the prospect of regulation by the Com- 
mission may be more remote. 


4. Pettingill Bill. 


The Pettengill bill to amend Section 4 of the Interstate Commerce 
Act is so well known to the practitioners that it is unnecessary to dis- 
cuss it, but it is mentioned as another phase of equalization of oppor- 
tunity as between carriers. 


5. Panama Canal Act. 


Sections 5 and 6 of the Interstate Commerce Act contain various 
provisions from the Panama Canal Act. The chief purpose was to pre- 
vent or restrict control by railroads of water carriers, where there was 
or could be competition. This is a relic of the highly restrictive legisla- 
tion enacted prior to 1920. It would seem more in line with present 
thought to eliminate such restrictions, but give the Commission control 
over any attempted acquisition by a railroad of a water carrier or by a 
water carrier of a railroad, so that it could be permitted if in the public 
interest, and prevented if contrary to the public interest. 


6. Inland Waterways Corporation Act. 


Under Section 201 of the Transportation Act, all boats, barges, tugs, 
etc., acquired by the United States were transferred to the Secretary of 
War upon the termination of Federal Control, to be operated upon the 
lines of inland water transportation established during Federal Control. 
Section 500 of the Transportation Act made it the duty of the Secretary 
of War to investigate the appropriate types of boats, ete., with the object 
of promoting, encouraging, and developing inland waterway transporta- 
tion. The Inland Waterways Corporation Act of June 3, 1924, created a 
corporation to be known as the Inland Waterways Corporation, to be 
governed by the Secretary of War. In theory, the operation was to con- 
tinue only for a temporary period. Section 3(¢) of the Inland Water- 
ways Corporation Act states that it is the policy to continue the transpor- 
tation services until various contingencies have occurred. It would seem 
that the Inland Waterways Corporation has far outlived the experi- 
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mental period, but the course to be pursued with regard to its operation 
or elimination is highly controversial. It is, of course, an anomalous 
situation to have a carrier operated at government expense and subject to 
a very limited degree of regulation competing with fully regulated car- 
riers operated as private enterprises. 


7. Representation of Litigants. 


Before closing this discussion, attention may be drawn to certain 
recent developments which are likely either to be changed or to lead to 
additional legislation of a similar character. Under the Bituminous 
Coal Conservation Act of 1935, as amended April 26, 1937 (U. 8. Code, 
Title 15, Section 846), either the Bituminous Coal Commission or the 
Consumers’ Counsel may make complaint to the Interstate Commerce 
Commission regarding rates, etc., for the transportation of bituminous 
coal; and the Commission must advise them before proceeding to hear 
and dispose of any complaint involving transportation of bituminous 
eoal. A similar provision is in the Agricultural Adjustment Act, 1938 
(U. S. Code, Title 7, Section 291), authorizing the Secretary of Agri- 
culture to bring complaints before the Commission with regard to rates, 
ete., affecting the transportation of farm products. It is doubtful if 
any of the industries which engage in litigation before the Commission 
is better organized or better represented before the Commission than the 
shippers and receivers of bituminous coal and of the various farm prod- 
ucts. These provisions for the conduct of private litigation, by Govern- 
ment officials and at Government expense, are of peculiar interest to the 
practitioners before the Commission. It will be interesting to follow 
the course of these provisions and see whether they will, in the course of 
time, be eliminated, or whether there will be demands by other indus- 
tries to have the Government provide champions to uphold their individ- 
ual interests. So far as the general public is concerned, both the courts 
and the Commission have recognized that the Commission must con- 
stantly keep before it the public interest. For example, in Jewelers 
Protective Union v. P. R. R. Co., 36 I. C. C. 71, the Commission said, 
page 75: 

‘‘The interests of the public cannot go by default in any proceeding 


before the Commission. They must be considered as fully as those of 
the parties.”’ 


IV. THe INTERSTATE COMMERCE COMMISSION 


This subject is approached with some hesitation, for obvious rea- 
sons, although no doubt there will be substantial unanimity of opinion 
among practitioners before the Commission. A discussion of legislative 
projects would not be complete, however, without inviting attention to 
the fact that no scheme of regulation, however, perfect, is automatic in 
its operation, but depends upon the human element for translation into 
actual results. The Commission is the oldest of the regulatory tribunals. 
It would be difficult to exaggerate the importance of the duties placed 
upon it. In 1906, the salary of a commissioner ~as $10,000 per annum. 
This was increased to $12,000 in 1920, but in recent years has been at 
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various figures and, at present, is understood to be $10,000. The term of 
office is seven years. Although the volume and importance of the work 
are vastly greater now than in 1906, and probably will increase, the posi- 
tions are relatively less attractive now than they were many years ago, 
not only on account of the salary, but because a commissioner is now one 
of eleven instead of being one of a commission of seven. Members of the 
Federal Reserve Board receive annual salaries of $15,000, and terms of 
fourteen years, U. S. Code, Title 12, Sec. 241. It seems probable that, if 
this subject, which practitioners naturally are somewhat reluctant to 
bring up for fear of misunderstanding, is given the consideration to 
which it is entitled, something will be done to place the positions upon the 
basis they deserve. 


CONCLUSION. 


Legislation alone will not, of course, produce an era of prosperity 
for the various types of carriers. On the other hand, particularly in the 
ease of the railroads, regulation is so complete and so rigid that the op- 
portunity to succeed, even in times of general prosperity, is largely 
dependent upon the rules and regulations under which the carriers must 
operate. The increasing recognition of this by the general public, and 
by Federal and State legislatures, warrants the belief that every effort 
will be made within the next year or so to modify and improve the laws 
under which our various transportation agencies operate. 





Selected Reading List 


pie the last issue of the JourNAL there has been distributed to 
members of the Association a Selected Reading List of books helpful 
in the study of the principal laws within the jurisdiction of the Com- 
mission prepared by the Committee on Education for Practice. 

While to some the list may appear rather pretentious, in its prepara- 
tion two thoughts were kept in mind: One, the need for a list for those 
with practically no familiarity with the subject, and two, the desires of 
those with a smattering of knowledge on the subject seeking further 
light. To the former the list naturally seems pretentious. For the 
latter the list might even be longer. To meet the wants of both groups 
was the purpose in mind. 

As often two men will not reach the same conclusion as to what, in a 
given case, would be a reasonable rate, so here, no two are likely to make 
the same selections. Recognizing that, suggestions addressed to the Exec- 
utive Secretary of the Association will be appreciated and earnestly 
considered by the Committee if and when the list is revised and brought 
up-to-date. 


Warren H. Wacner, Chairman, 
Committee on Education for Practice. 
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Chairman Splawn Discusses Railroad Crisis 


IHAIRMAN Splawn of the Interstate Commerce Commission discussed 
‘How Shall We Meet the Railroad Crisis,’’ in an address before the 
National Association of Mutual Savings Banks, New York City, on May 
5th. He said that unregulated trucks and other unregulated agencies 
beat down the rates of the regulated common carriers toward an out-of- 
pocket basis. Due to the fact that regulation has not yet been extended 
to cover all transportation, he said there is an undue destruction of 
capital through cut-throat competition. 

Because of their financial situation, Chairman Splawn said railroad 
managements are making very drastic reductions in their current ex- 
penses. Much of this, he added, is by deferring maintenance, and this 
means cannot be followed without permanent impairment of capital 
invested. Because of over-competition and a slump in business, he said 
very few railroads are adequately covering their fixed charges, and 
reorganization for a large number of them will be necessary. Chairman 
Splawn said that what we need immediately is not more transportation 
but more things of use which would naturally be moved on our railroads, 
highways, and by other means. ‘‘Someone may contend,’’ he added, 
“that this may be slow. In the meantime, what will we do with the 
railroads. Certainly we can keep the properties intact. Steps can be 
taken to encourage maintenance, both of way and equipment, and we can 
give most earnest consideration to the unregulated carrier and find a 
way in justice and equity to remove that demoralizing influence. If in 
the next few years we keep our railroads in good condition, and find a 
way of doing justice in the regulation of all carriers—private and pub- 
lic—we will have conserved our great railway plant for the time when 
the productive genius of the American people will create tonnage to 
utilize it to its full eapacity.’’ 





Chairman Splawn of I. C. C. Discusses 
Transportation 


HAIRMAN Splawn of the Interstate Commerce Commission, in an 

address before the Associated Traffic Clubs of America, at Dallas, 
seg: on April 26th, discussed ‘‘Some Current Transportation Prob- 
ems.”’ 

Chairman Splawn said that very few companies carrying on trans- 
portation by any means whatsoever are now making money. The 
privately owned trucks which are not subject to regulation, he said, have 
demoralized the rate structure for common carriers. 

With respect to the railroad situation, he said: 

“‘The effect of this tremendous shrinkage in traffic, accompanied by 
an intensification of competition, accounts for the temporary toboggan of 
railway earnings. In the competition for the shrinking traffic, rail car- 
riers were particularly handicapped because they were trying substan- 
tially to increase their rates while their competitors were free to reduce 
rates, and while many men out of employment were willing, for the 
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time at least, to drive privately owned trucks long hours for very little 
compensation. In order to meet competition the railroads have volun- 
tarily reduced their rates below what they could charge under the orders 
of the Interstate Commerce Commission and the State Commissions to 
where the going rates in February of this year on the traffic actually 
moving averaged 10 per cent less than what the railroads would have 
averaged if the maximum reasonable rate prescribed by the regulatory 
authorities had been charged. 

‘*The problem of rail prosperity is primarily the problem of increas- 
ing the volume of their business. It is true that some of the competitors 
of the railroads, such as the trucks, have not yet standardized their 
wages and many truck drivers are working excessively long hours for 
miserably low wages. In time, that will be adjusted. This is typical 
of many long-run adjustments which may be worked out advantageously 
to each of the agencies of transport. The slowing down of business dur- 
ing the winter of 1937-38 has been radical, but doubtless temporary. 
But the permanent diversion of more and more traffic from the rails 
to other agencies through cut-throat competition and through the un- 
regulated activities of non-common carrier agencies is the nub of the 
problem. During the time which must elapse before that problem can be 
solved satisfactorily, the railway property must be kept intact. 

‘‘This review discloses the basic soundness of the railroad industry. 
That it should be doing as well as it is in the face of undue and cut- 
throat competition and in the midst of a business recession which has 
dried up so much traffic is persuasive of the fundamental soundness of 
the railway business. The railroads are necessary. They are giving 
improved service. They are rapidly adapting to changed conditions. 
With fair treatment and with the revival of business which is to be 
expected they will pay their way. In the good years they should earn 
enough to tide them over during the lean years. If the railroad com- 
panies are protected from exploitation, there is no reason why their 
eredit should not become stable.”’ 





Railroad Transportation Resolutions 
of U. S. Chamber of Commerce 


HE United States Chamber of Commerce, at its Annual Convention 
held in Washington, on May 5th, adopted the following resolution 
with respect to railroad transportation : 

“‘Improvement in the situation of the railroads, which are among 
the largest employers of the country and the heaviest buyers of a great 
variety of supplies and equipment, will aid recovery in important ways. 

“‘There should be no federal or state legislation, either at this 
critical period or at any other time, which, like recent train-length, full- 
erew, and six-hour-day proposals, would further interfere with the proper 
functions of management and impose serious additional financial burdens 
upon the railroads. On the other hand, the government itself should at 
once give up preferences it enjoys at the expense of the railroads, such 
as reduced rates over land-grant railroads. 
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‘‘Steps should be taken promptly to work out a long-term program 
to place essential railroad transportation on a stable basis, and to this 
end it is urged that a congressional inquiry be made prior to the next 
Congress. Such an inquiry should preferably be undertaken by a joint 
body composed of members of committees of both Houses dealing with 
rail transportation. The purpose should be to call for available informa- 
tion and special reports from the government agencies concerned, to hold 
hearings, and to formulate recommendations for consideration by the 
next Congress.’’ 

Another resolution opposed Government competition with private 
enterprise. Regarding recovery, another resolution pointed out that due 
to the fact that efforts of Government and business for reeovery from 
the disastrous depression of the last eight years have fallen short in their 
objectives, ‘‘every consideration of public interest requires that govern- 
mental measures already taken be reexamined by Congress in the light 
of experience, in order that unnecessary regulations may be removed 
and additional measures taken directed to recovery.”’ 





Commissioner Eastman Criticizes Railroad 


Pay Scale 
N an address before the Chicago Traffic Club, at Chicago, on April 26th, 
Commissioner Eastman criticized the wage increases granted last 


year by the railroads, and indicated he now believes a wage reduc- 
tion would be in order. He asserted: ‘‘Even if an increase in wages 
can be shown to be just and reasonable on abstract grounds, it does not 
necessarily follow that it will prove to be of practical advantage. That 
depends on the time and circumstances, including the immediate ability 
of the employers to pay. It is quite possible, I fear, that the time and 
circumstances were not propitious for the increase in railroad wages 
which was made last year, and that the employees as a whole have not 
benefited from that increase.’’ 

Commissioner Eastman pointed out that the railroads agreed to the 
wage increases on their own volition, and added ‘‘the responsibility was 
theirs and they should accept it without recourse to alibis.’’ 





INTERCOASTAL CANAL CARRIERS’ RATES 

The United States Maritime Commission, in Docket No. 485, has 
suspended until September 11, 1938, proposed rules published by the 
Intercoastal canal carriers restricting the application of the through 
joint westbound intercoastal rates via participating on-carrying lines, so 
that they would apply only when routes of such on-carrying lines are 
available. The proposed rules further state that if the on-carrying routes 
are not available, charges will be collected on the basis of the rates to 
the port of transshipment where cargo will be held for disposition, all 
charges accruing after discharge at such port to be for account of cargo. 

_Under present rules intercoastal carriers are obligated to effect 
delivery of cargo to ports served by on-carrying lines when joint rates 
are published in connection with such on-carrying lines. 





Congressional Investigation of I. C. C. 
Sought By Railway Labor Unions 


Mr. George M. Harrison, Chairman of the Railway Labor Executives 
Association, announced on May 4th, that a demand will be made for a 
Congressional investigation of the Interstate Commerce Commission on 
the ground that it had ‘‘failed to protect the public against the floating 
of worthless railway securities.’’ The Railway Labor Executives Asso- 
ciation has approved the Senate resolution to continue the investigation 
of railroad financing now being made by the Committee on Interstate 
Commerce. 





Transportation Association of America 


Recommends Transportation Policy 
ECOMMENDATIONS for legislation made by the Transportation 
Association of America to cure the ills of the transportation industry 

include : 

1. Interstate regulation will be applied, in equal measure, to all 
forms of transportation, through one federal body such as the Interstate 
Commerce Commission. 

2. Mandates of law which result in wasteful and destructive com- 
petition, will be eliminated. The Commission should be permitted to use 
diseretion. Regulation, properly administered, is sufficient to protect 
the public interest. 

3. The Bankruptcy Act will be amended to simplify procedure and 
expedite reorganization. 

4. The Sherman Act will be amended to exclude transportation. 

5. Provisions of law granting the government lower land grant 
rates than apply on commercial traffic will be repealed. 

6. Ownership or operation of commercial transportation service, in 
any form, will not be engaged in by the government. 

7. The Panama Canal Act will be amended to permit ownership 
of water lines by any other form of transportation. 

8. The Interstate Commerce Act will be amended to provide: (a) 
For consolidations of rail lines in the interest of increased efficiency 
and economy. (b) That Section 15a require that the Commission shall 
approve rates which will permit the carriers, as a whole, or by groups, to 
earn a net operating income not less than a fair return on the value of 
property devoted to transportation. 

9. The Railway Labor Act of 1926 be modified as to: (a) Provide 
for the addition of permanent neutral members to the National Railroad 
Board of Adjustment. (b) Include all transport agencies. (c) Provide 
for judicial review as to errors of law of the findings of the National 
Railroad Board of Adjustment. (d) Provide for Statute of Limitations 
within which time claims may be presented. 

10. The following Federal Laws will be repealed: (a) Inland 
Waterways Corporation Act of 1924, as amended. (b) Hoch-Smith 
Resolution of July 30, 1925. 

11. In the interest of national defense, continuation of necessary 
subsidy to air lines until they are able to attract private capital. 
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Status Of Transportation Legislation Pending 
In The 75th Congress 











SUBJECT Status In | Status In 
House 





Administrative Court. 
Air Mail Functions, Transfer to 
P. M. G 


Air Transportation, Regulation Of. Reptd. 
Air Safety Bill , Hgs. 
Anti-Trust Laws, Revision Of. 
Bankruptcy Act, Sec. 77—Amend- ; Passed 
ment Of. 
222 Blind Persons, Transportation Of. 
725, 1333 1528, 2517 | Bridges and Tracks—Inspection Ot 
H.J.R.651 | Consolidations—Suspension Of. 
3397, 3398 | 7336,10250 | Employers’ Liability Act—Amend- 
ment Of. 
152 Excess Crews On Trains. 
Federal-Aid Highways. 
3072 Federal Corporation Licenses. 
Florida Ship Canal. 
Franks (Telegraph). 
Fuel Oil—Tax On. 
3808 Government Ownership of Rail- 
roads. 
333] Government Reorganization. 
Hot Oil Act Repeal. 
3078, 3320 Intercoastal Ship Subsidies. 
38 1.C.C. Appointments—Limiting Of. 
2475 Labor Standards, Wages and Hours 
Lakes-To-Gulf Waterway. 
3876 Land Grant -Rates 
3078 Merchant Marine Act Amend- 
ments. 
Motor Carrier Act, 1935, I.C.C. 
Amendments. 
Motor Vehicles—Operations In In- 
terstate Commerce. 
Municipal Area Amendments To 
Motor Carrier Act. 
Natl. Bit. Coal Comm. Investiga- 
tion. 
National Safety Standards Comm. 
Panama Canal Tolls. , 
Pettengill Fourth Section Bill. 
Pipe Lines, Commodities Clause. 
Postalizing Passenger Transporta- 
tion. 
Practice Before I.C.C. 
—— Land Grants—Protection 


Rates—Equalization Of Geograph- 
ical Sections. 

Rates—Mileage Basis. 

Rates—Port Traffic. 
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SuBJECT Status In | Status In 
Senate House 


RFC Loans To Railroads Reptd. Reptd. 
Revenue Act Of 1938. To Pres. To Pres. 
Section 204 Claims. Sub.Com. 
Six-Hour Day for Railroad Em- 
___ ployees. 
Through Routes and Rates. Rejected 
Train Dispatchers—Six-Hour Day. : Hgs. 
Train Dispatching Offices. " Hgs. 
Train Lengths, Limitation Of. Rejected 
Transcontinental Toll Highways. 
Transportation of Persons—Labor | Passed | Sub. Com. 
Controversies. 
Transportation of ra Animals} Passed Reptd. 
Unemp. Ins. For R. R 
bey ar Carriers — Tenutation by| Reptd. Hgs. 





Water Competitive Freight Rates. 
Wharfingers, Regulation by 1.C.C. 


Hgs. iim Hearings Held. Reptd—Means Reported By Committee. 























President’s Rail Study Committee 
To Be Permanent 


T has been stated that the membership of President Roosevelt’s Rail- 
road Conference of March 15th, will be set up as a permanent com- 
mittee to study the long-term railroad problem and to make specifie 
recommendations to Congress at its next annual session, in order to pro- 
vide a definite Administration legislative program on the subject. A 
special committee of Government and private officials was used to pre- 
pare the present Social Security law. 





In The Halls of Congress 


Motor Carrier Act Amendments 


Hearings on H. R. 9739, proposing to amend the Motor Carrier Act, 
1935, in line with the recommendations of the Interstate Commerce Con- 
mission, began before a subcommittee of the Committee on Interstate 
and Foreign Commerce of the House of Representatives on May 18th. 

S. 3606, containing the recommendations of the Interstate Commerce 
Commission for procedural amendments to the Motor Carrier Act, 1935, 
has been favorably reported by the Committee on Interstate Commerce 
of the Senate. 

S. 3915, extending the exemption of Section 203 (b) (4b) of the 
Motor Carrier Act to agriculture cooperative associations, was passed by 
the Senate and sent to the House of Representatives. 
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Through Routes Bill 


The subcommittee of the Committee on Interstate and Foreign 
Commerce of the House of Representatives, on May 4th, agreed not to 
take any action on 8. 1261, the Through Routes Bill, which was passed 
by the Senate on August 10, 1937. 





Pettengill Fourth Section Bill 


The majority report of the Senate Committee on Interstate Com- 
merce (Senate Report 1768), on H. R. 1668, the Pettengill Fourth 
Section Bill, was submitted to the Senate on May 10th. Senator 
Wheeler has not yet filed the report of the minority. 

Senator Ashurst, of Arizona, has served notice that if an attempt is 
made to pass the bill ‘‘Congress must be prepared to remain in session 
until the snow flies.’’ Senator Copeland, of New York, has also indicated 
an intention to filibuster against the passage of this bill. 





Claims Under Section 204 of Transportation Act, 1920 


S. 2872, the Section 204 Bill, introduced by Senator Bilbo, of 
Mississippi, has been referred to a subcommittee of the Committee on 
Interstate Commerce of the Senate, consisting of Senators Minton, 
Indiana, Chairman; Dieterich, Illinois; and Austin, Vermont. Hearings 


on the bill have not yet been announced. 





Wage-Hour Bill 


Two hundred and eighteen members of the House of Representatives 
have signed the petition to discharge the Rules Committee from consider- 
ation of the revised Wage-Hour Bill, S. 2475. The Chairman of the 
Committee on Labor will, on May 23rd, ask that the bill be taken up for 
consideration. Passage of the measure by the House of Representatives 
seems assured. The revised bill is somewhat different from that passed 
by the Senate, which will make it necessary to return the bill to the 
Senate for its action. The Committee on Rules, by a vote of 8 to 6, had 
declined to give the bill preferred status. The revised bill provides a 
national minimum work week of 44 hours, which would be eut to 40 
hours after the second year. It provides for national minimum wages for 
interstate industries beginning at 25 cents an hour, and reaching 40 
cents per hour after three years. 





Regulation of Air Transportation 


S. 3845, providing for the regulation of civil aeronautics, was de- 
bated in the Senate. This bill places the regulation of civil aeronautics 
under the Civil Aeronautics Authority, to be established. Such regula- 
tion of aviation as is now performed by the Interstate Commerce Com- 
mission, the Department of Commerce, and other agencies, would be 
transferred to the new tribunal. 
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Rail Loan Bills 


The Committee on Banking and Currency of the House of Repre- 
sentatives held hearings on May 9th and 10th, on H. R. 10505, authoriz- 
ing the relaxation of requirements for loans by the RFC to railroads, 
It then favorably reported the bill. 

The Senate Committee on Banking and Currency held an executive 
session during which the companion bill (S. 3948) was considered, and 
the bill reported. Further consideration was given to the subject on 
Friday, May 13th, but no action taken. The Committee met in executive 
session again on May 18th, to give further consideration to amendments 
to the bill which have been proposed. 

Present indications are that the bill, as passed, will not restrict 
employment loans so as to require 75% of the proceeds to be expended 
for reemployment of employees furloughed, separated, or given partial 
employment, but it is likely that the RFC will adopt that ratio as a 
**policy’’. The railroads may be required to agree that the employees 
shall be paid at the wage rates and employed under working conditions 
effective by agreement at the time the proceeds of the loans are dis- 
bursed. Chairman Jones of the RFC has indicated that repayment of 
the loans will be out of earnings only. There are a number of amend- 
ments which have not yet been given thorough consideration or acted 
upon. 





Revenue Act of 1938 
The conference report on H. R. 9682, the proposed Revenue Act of 
1938, has been approved by both Houses of Congress, and the bill 
has been sent to the President for his action. The bill had not been 
signed up to the time this JouRNAL went to press. 





Federal Aid Highway Bill 


H. R. 10140, the Federal Aid Highway Bill, passed by the House of 
Representatives on May 6th, was ordered favorably reported by the 
Committee on Post Offices of the Senate on May 13th. 





Florida Ship Canal 
The Committee on Rivers and Harbors of the House of Representa- 
tives met on May 18th, to give further consideration to a proposal to 
request the Committee on Rules to permit early consideration of H. R. 
6150, authorizing construction of the Florida Ship Canal. This subject 
was considered at a meeting on May 12th, but no action taken. 





Postalizing Passenger Transportation 
Senate Resolution 276, introduced by Senator Copeland, of New 
York, and House Resolution 494, introduced by Representative Lemke, 
of North Dakota, would direct the Interstate Commerce Commission to 
investigate and hold hearings on plans to postalize passenger transporta- 
tion. H. R. 10570, also introduced by Representative Lemke, would put 
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the postalization plan into effect. The bills were referred to the Com- 
mittee on Interstate Commerce of the Senate and the Committee on 
Interstate and Foreign Commerce of the House of Representatives, 
respectively, with no announcement that consideration would be given to 
any of them. 

Commissioner Eastman and Commissioner Porter have expressed 
the opinion that a thorough investigation as to the practicability and 
desirability of the plan would serve a useful purpose. 





Inland Waterways Corporation Operation of Cape Fear River 

The Committee on Interstate and Foreign Commerce of the House 
of Representatives, on May 3rd, favorably reported H. R. 10464, to ex- 
tend the services and operations of the Inland Waterways Corporation 
to the Cape Fear River and connecting waterways. 





Transportation of Stolen Animals 


S$. 3052, providing for the punishment of persons transporting stolen 
animals in interstate commerce, has been favorably reported by the 
Committee on the Judiciary of the House of Representatives. The bill 
was passed by the Senate on March 25th. 





Land Grant Rate Bills 

5. 3876, providing that the United States Government shall pay the 
applicable commercial rate for the transportation by railroad of persons 
or property for the United States or on its behalf, has been favorably 
reported to the Senate. The report (Senate Report 1791) was filed on 
May 12th. The bill provides that commercial rates shall not be paid 
for the transportation of men, officers, or personnel in any branch of the 
military or naval service and military or naval property. It also pro- 
vides that payment for the transportation of such persons or property 
shall be made upon presentation of bills, without prior audit by the 
General Accounting Office. 

Chairman Lea of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives has introduced H. R. 10620, which 
repeals all provisions in Acts granting lands to railroads requiring 
reductions in the compensation received for the transportation of prop- 
erty and troons for the Government, with Congress reserving the right 
to prescribe such charges as it deems advisable for such Government 
transportation. 





Highway-Grade Crossing Elimination 


H. R. 10238, the Agricultural Appropriation Bill, carrying an ap- 
propriation of $40,000,000 for the elimination of hazards to life at rail- 
road grade crossings, was passed by the Senate on May 9th. The entire 
bill goes to conference. There is no disagreement between the two Houses 
of Congress with respect to the grade crossing elimination appropriation. 
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Investigation of Railroad Financing 


Senator Wheeler, Chairman of the Committee on Interstate Com. 
merce, has introduced a resolution (Senate Resolution 273) providing 
for a continuation of the investigation of railroad financing by his Com- 
mittee. 





Six-Hour Day for Train Dispatchers 


Hearings on H. R. 4358, providing for a six-hour day for train 
dispatchers, which were to be resumed before a subcommittee of the 
Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives on May 13th, have been indefinitely postponed. The propon- 
ents of this legislation presented their testimony on May 6th. 





Amendment of Anti-Trust Laws 


S. 3345, amending the Federal Anti-Trust Laws, has been favorably 
reported by a subcommittee of the Committee on the Judiciary of the 
Senate. This report has not yet been considered by the full Committee. 





Merchant Marine Act Amendments 


H. R. 10315, amending the Merchant Marine Act of 1936, was 
passed by the Senate on May 11th, having been substituted for S. 3078. 
H. R. 10315 had already passed the House. An amendment, substan- 
tially the same as S. 2900, pertaining to ship mortgage insurance, was 
added. An amendment which would have permitted the Panama Rail- 
road Company to extend operations of three vessels it is now building 
so as to provide regular service between Atlantic and Pacific ports was 
rejected. 





Inspection of Tax Returns By Senate Lobbying Committee 


President Roosevelt has issued executive orders authorizing the in- 
spection of income, excess profits and capital stock tax returns by the 
Special Committee of the Senate Investigating Lobbying Activities. 
The inspection is to be in accordance and upon compliance with rules 
and regulations prescribed by the Secretary of the Treasury, which were 
also approved by the President. 





COAL COMMISSION BEGINS HEARINGS 


The National Bituminous Coal Commission began hearings on Mon- 
day, April 25th, to receive evidence to enable it to prescribe maximum 
discounts which can be made by code members to distributors. The 
hearings lasted several days. 





At The Interstate Commerce Commission 


Western-Southern Class Rates 


The Interstate Commerce Commission has released its report and 
order in Docket No. 26510—Western-Southern Class Rates, following a 
general investigation on its own motion concerning the lawfulness of 
class rates on all-rail traffic between W. T. L. territory and southern 
Missouri on the one hand, and Southern territory on the other. 

The Commission made the following findings: 

1. That joint class rates are desirable and necessary in the public 
interest on all such traffic, most of which now moves on combination 
rates. 

2. That present class 1 rates are, and for the future will be, unrea- 
sonable to the extent that they exceed the key rates prescribed, and 
rates reasonably related thereto, in accordance with the principles stated 
in the report, to which may be added the increase authorized in Fifteen 
Percent Case, 1937-1938, 226 I. C. C. 41. 

3. That the present rates on classes lower than class 1 are, and for 
the future will be, unreasonable to extent that they exceed rates reflect- 
ing the same percentages of class 1 rates on foregoing bases as are fixed 
in western and southern investigations, according to whether governed 
by western or southern classification, respectively. 

4. That rates prescribed be governed for northbound application 
from southern territory to the western territory described by western 
classification, and for southbound application by southern classification, 
except that rates to and from extended zone C in Wisconsin and lake 
ports north thereof shall be governed by southern classification in both 
directions; and by specified exceptions to respective classifications. 

5. That tariffs containing class rates prescribed shall provide 23 
rate-base scales bearing specified percentage relations to corresponding 
class 1 rates, including those for the lower classes. 

6. That to or from points on named short or financially weak lines 
maximum reasonable rates to be determined according to foregoing bases, 
plus arbitraries similar to those provided for that purpose in southern 
elass-rate investigation. 

7. That description of northern boundary of southern territory 
from Norfolk, Va., to Kenova, W. Va., appearing in order of investiga- 
tion be modified so as to exclude points on the Virginian Railway from 
southern territory. 

8. That grain and grain products be excepted from application of 
these joint class rates. 





Southern Class Rate Investigation Discontinued 


; The Interstate Commerce Commission has issued an order discon- 
tinuing its investigation of southern class rates, as instituted by it in 
I. C. C. Doeket No. 27655. The Commission announced that its discon- 
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tinuance was based upon petitions that hearings be indefinitely deferred, 
and that it is without prejudice to future consideration of the matter, 
either by investigation on the Commission’s own motion or on complaint, 





Interterritorial Rate Case 


The Interstate Commerce Commission has announced that further 
hearings will be held in Docket No. 27746—The State of Alabama, Et 
Al., v. New York Central R. Co., Et Al., the Interterritorial Rate Case, 
at the Hotel Statler, Buffalo, New York, on July 12, 1938, before Com- 
missioner Lee and Examiners Mattingly and Corcoran. 





Deletion of Names of Original Consignors On Shipments 
Reconsigned in Transit 


In Docket No. 27865—Mendell v. Long Island Railroad Company, 
Division 3 of the Interstate Commerce Commission has dismissed a com- 
plaint charging a failure on the part of the delivering carrier to delete 
the names of original consignors, original consignees, or points of ori- 
gin from freight bills covering certain carload shipments of lumber from 
points in the South reconsigned in transit to destinations on Long Island, 
N. Y. It was held that no violation of Section 15 (11) of the Interstate 
Commerce Act had been shown. Section 15 (11) provides that a com- 
mon carrier shall not ‘‘knowingly’’ disclose certain information ‘‘to any 
person or corporation other than the shipper or consignee. ”’ 





Ex Parte 104—Part !1—Terminal Services 


The Interstate Commerce Commission has reopened Ex Parte 104— 
Part [I—Terminal Services, for further hearing so as to permit the pre 
sentation of evidence of changes since the prior hearing in operating or 
other conditions with respect to the interchange, delivery or receipt of 
ears handled to or from the Decatur plant of the A. E. Staley Manufac- 
turing Company, and to or from the plant of the Mississippi Valley 
Structural Steel Company. No date for the further hearing has yet been 
assigned. 





Pullman Fares and Charges 


Ex Parte 125—Increased Pullman Fares and Charges, 1937, has 
been assigned for oral argument before the entire Interstate Commerce 
Commission on June 3, 1938. 
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Practices of Pittsburgh, Lisbon & Western R. R. Co. 


The Interstate Commerce Commission has made public its report in 
Docket 27402—Practices of the Pittsburgh, Lisbon & Western Railroad 
Company, and Finance Docket No. 8928, Youngstown & Suburban Rail- 
way Company Operation. 

The Commission concluded that the relations between the Pittsburgh 
Coal Company and its subsidiary railroads, the Pittsburgh, Lisbon & 
Western and the Youngstown & Suburban, upon facts disclosed, do not 
provide sufficient ground for instituting judicial proceedings to deter- 
mine whether there is a violation of the Commodities Clause. As to this, 
the Commission said : 


‘In some respects the evidence presented in the Elgin, Joliet & 
Eastern Case as to ownershiv and control and acts of dominance in the 
affairs of the railroad was more direct and pointed than that in the 
instant case but the Court held, nevertheless, that the commodities 
clause was not violated. In view of the doubt which exists as to the pre- 
cise meaning of the commodities clause as applied to such corporate 
relations, we believe that the Congress should clarify it and we are pre- 
pared to submit drafts of appropriate bills to accomplish that purpose.”’ 


The earlier finding of the Commission that the Youngstown & Sub- 
urban is an interurban electric railway and not required to obtain a 
certificate of public convenience and necessity for its operation from the 
Canfield Branch of the Pennsylvania Railroad in Youngstown, Ohio, is 
reversed, and a finding made that public convenience and necessity 
require such operation. ; 

The construction of a private railroad by the Pittsburgh Coal Com- 
pany was found not to be in violation of the Interstate Commerce Act. 

The interstate rates of $1.04 and 60 cents per ton in effect from the 
Leetonia district to Youngstown and intermediate points was found to be 
unreasonable to the extent that they exceeded or are less than 84 cents 
per ton, or a rate made 50 cents under the all-rail rate from the Pitts- 
burgh district to the Youngstown group. 

The intrastate rate of 60 cents per ton published by the Pittsburgh, 
Lisbon & Western and the Youngstown & Suburban for the transporta- 
tion of coal from the Leetonia district to Youngstown and intermediate 
points was found to cause undue advantage and preference to persons 
and localities in intrastate commerce, and to result in unjust discrimina- 
tion against interstate commerce, and the discrimination, preference and 
prejudice ordered removed. 





Railway Express Agency Application 
The application of railroads now having contracts with the South- 


eastern Express Company to have the Railway Express Agency take over 
the business formerly handled by the Southeastern was heard by Com- 





406 I. C. C. PRACTITIONERS’ JOURNAL 





missioner Caskie of the Interstate Commerce Commission on May 5th. 
If the Commission grants this application, the Southeastern Express 
Company will be discontinued and all the business handled by the Rail- 
way Express Agency. 





Transportation of Colored Passengers 


An Examiner of the Interstate Commerce Commission has submit- 
ted a proposed report in Docket No. 27844—Miutchell v. Chicago, Rock 
Island & Pacific Railway Company Trustees, Et Al., recommending that 
the Commission find that present accommodations for colored passengers 
traveling in Arkansas over the line of the Rock Island, on through 
journeys from Chicago to Hot Springs, are not unjustly discriminatory 
or unduly prejudicial. The plaintiff is a member of Congress from 
Chicago. 





Cincinnati & Lake Erie R. R. Co. Status 


Examiner W. J. Harris of the Interstate Commerce Commission has 
issued a proposed report in: Electric Railway Docket No. 3—Cincinnati 
& Lake Erie Railroad Company, recommending that the Interstate Com- 
merece Commission find that the Cincinnati & Lake Erie Railroad Con- 
pany is not exempt from the provisions of the Railroad Retirement Act 
of 1937 and the Carriers Taxing Act of 1937. The Commission has 
taken no action upon the report. 





Eastern Rail Carriers Petition for Passenger Rate Increase 


Asserting that the I. C. C. acted beyond its powers and invaded the 
field of management in refusing a request for an increase of passenger 
fares in coaches to 2144 cents per mile, the Eastern rail carriers have 
petitioned the Commission for a reopening of the proceedings. 

No petition has been filed for reconsideration of the Commission’s 
action in Ex Parte 123 so far as freight rates are concerned. 





BITUMINOUS COAL COMMISSION CHAIRMAN 


The National Bituminous Coal Commission, on May 11th, unani- 
mously elected Perey Tetlow, of Columbus, Ohio, permanent Chairman, 
to sueceed Charles F. Hosford, Jr., who resigned. Mr. Tetlow has been 
Acting Chairman of the Commission. 





CODIFICATION OF LAND LAWS 


A ‘‘streamlined’’ codification of the regulations under more than 
5,000 laws governing administration of the public lands of the United 
States, from 1785 to date, is being brought to completion. It is expected 
to be finished by July Ist. When completed and printed, copies will be 
available at the Government Printing Office. 
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Mohundro’s Notes 


Pleading, Practice, Procedure Before Federal 
Regulatory Commissions’ 


O. L. Mohundro, an Examiner of long standing with the Interstate 
Commerce Commission, and lecturer at the National University School 
of Law, has made available a volume of material and references bearing 
upon pleading, practice, and procedure before Federal regulatory com- 
missions. 

Volume: There are Lvu, 942 numbered letter-size pages—mimeo- 
graphed, except the appendix. 

Material: In addition to discussions by the author, there are many 
extensive quotations from annual reports and decisions of the Commis- 
sion, as well as from decisions of the courts. The appendix, of 207 pages, 
contains reprints of innumerable forms and orders, falling within many 
categories, such as freight bills, claim papers, bills of lading, applications, 
petitions, notices, ete., applicable in almost entire part to motor carrier 
matters. 

References: There are cited in excess of 1200 Commission and court 
cases, as well as a number of books and law review articles. 

While the title reads ‘‘Pleading, Practice and Procedure Before 
Federal Regulatory Commissions,’’ the text is almost entirely confined to 
the Interstate Commerce Commission. But sight should not be lost of 
the fact that as the legislative enactments creating and giving power to 
other Federal regulatory commissions are patterned after those of the 
Interstate Commerce Commission, so likewise do the rules of practice of 
those other commissions follow rather closely those of the Interstate 
Commerce Commission; and the holdings of the courts as to procedural 
matters before the Interstate Commerce Commission in most part have 
equal application to other Federal commissions and vice versa. 

Also, the title leaves the inference that the work is confined to mat- 
ters ‘‘before’’ those commissions. However, 210 pages are devoted to 
judicial review of orders and decisions of the Interstate Commerce Com- 
mission, 17 pages to judicial review of proceedings before the Federal 
Communications Commission, 13 pages to judicial review of proceedings 
before the Federal Trade Commission, and 11 pages to judicial review 
of proceedings before the National Labor Relations Board. 

_ While pages numbered 201 to 420 deal with procedural problems 
arising under the Motor Carrier Act, 1935, the prior 200 pages, though 
applicable directly to practice relating to railroad cases, have indirect 
and in many instances direct application also to motor carrier cases. 

Some phases of this book go back to first principles of pleading, 
practice, procedure at hearings, brief writing, and the like, which are 
peculiarly helpful to non-lawyer and non-experienced practitioners. In 
fact, the author states that ‘‘these notes are addressed principally to 
the beginner.’’ However, there is indeed much information in this 
Volume helpful to the seasoned practitioner. 


WARREN H. WAGNER. 


—_—_——_ 
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Regulation of Motor Carriers 


Bureau of Motor Carriers Promises Enforcement 
of Law Against Chiselers 


Mr. Jack Garrett Scott, Chief of the Law Enforcement Section, 
Bureau of Motor Carriers, Interstate Commerce Commission, in a recent 
talk at Philadelphia, before the Philadelphia Chapter, Pennsylvania 
Motor Truck Association, said that there would be a new era of regula- 
tion in which ‘‘chiseler’’ operators and shippers would feel the ‘‘full 
weight of Uncle Sam’s hand.’’ Mr. Scott said, in part: 


‘We have been criticized on the one hand by the operators who 
know what they must do under the act, and on the other hand by those 
who misunderstand its terms. 

**Complicating the subject has been the necessity for determining the 
rights of some 90,000 operators, of whom about 85 per cent operate only 
one truck, who have applied for permits to operate under the ‘grand- 
father’ clause of the law. 

‘*But as soon as we get these ‘grandpappy’ cases out of the way and 
establish the rights of carriers, we will show that the Government means 
business about the Motor Carrier Act, that this is no NRA, and that the 
law is going to be enforced and observed.’’ 


According to recent statements, the Bureau of Motor Carriers has 
instituted 172 suits against individual shippers and operators for viola- 
tions of the Motor Carrier Act, 1935. In the 132 cases closed thus far 
the position of the Government has been upheld in all except one, in 
which its position was sustained in part. Additional cases are in the 
course of preparation. Fines assessed have exceeded $300,000. About 
25 per cent of the cases have been against shippers. 





Motor Carrier Act Violator Sentenced to Jail 


Because of his inability to pay a fine assessed against him, an off- 
cer of a motor carrier has been committed to jail by the United States 
District Judge at Denver, Colorado. The individual had entered a plea 
of guilty to charges aiding and abetting violations of the Motor Carrier 
Act, 1935. 

Another motor carrier was fined by the United States District Judge 
at Atlanta, Georgia, for accepting concessions in violation of the Motor 
Carrier Act. 





Administrative Rulings of Bureau of Motor Carriers 


The Bureau of Motor Carriers has issued Administrative Ruling No. 
72, dated April 29, 1938, as follows: 
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Question: Are motor carriers authorized to transport, in interstate 
or foreign commerce, enrollees of C. C. C. camps, not traveling at gov- 
ernment expense, at fares lower than those shown in the regularly pub- 
lished tariffs of such carriers ? 

Answer: No. Such transportation is unlawful because performed at 
fares less than those provided in the published tariffs. Enrollees of 
C. C. C. camps are not within the classes of persons to whom free trans- 
portation or transportation at reduced fares may lawfully be given. 


The Bureau has also issued Administrative Ruling No. 73, dated May 
4, 1938, reading as follows: 


Question: Are ‘‘clean rice’’ and ‘‘coated rice’’ agricultural com- 
modities within the meaning of Section 203 (b) (6) of the Motor Car- 
rier Act ? 

Answer: No. They are manufactured products of agricultural com- 
modities. Therefore, vehicles engaged in the transportation of such 
products in interstate or foreign commerce are not entitled to the benefit 
of the exemption in Section 203 (b) (6). 





Practices of Motor Common Carriers of Household Goods 


Ex Parte MC 19—Practices of Motor Common Carriers of House- 
hold Goods, an investigation instituted by the Interstate Commerce Com- 
mission on its own motion, has been referred to Examiner S. A. Aplin for 
hearing and for recommendation of appropriate order. Hearings began 
at Washington, D. C., on May 23, 1938. Other hearings will be held at 


various points in the United States, and will continue until about July 
Ist. 





Motor Carrier Rates Found Unreasonable 


In Docket MC-C-14, Mid-Western Motor Freight Tariff Bureau, Inc., 
v. Eichholz, the Interstate Commerce Commission has found class and 
commodity rates of common carriers by motor vehicle between points in 
Illinois, Iowa, eastern Kansas, Missouri and eastern Nebraska to be un- 
reasonable, and has prescribed reasonable minimum rates. The carriers 
have also been directed to amend certain rules and regulations in their 
tariffs which the Commission found to contravene the provisions of the 
Motor Carrier Act, 1935, and the Motor Freight Tariff Circular. 





Private Motor Carriers to Organize 


A national private motor carriers’ conference is being arranged for 
Y representatives of thirty or more large commercial organizations. 
The preliminary organization meeting was held in Washington recently, 
pursuant to a call issued by the National Highway Users Conference. 
A committee of five to perfect organization plans was authorized. 
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Arkansas Caravan Statute 


A statute recently enacted by a special session of the Arkansas Leg. 
islature requiring a tax of $3.00 per car on caravaned cars has been 
signed by the Governor and is now in effect. 





New South Carolina Highway Law Signed 


Governor Johnston, of South Carolina, has signed the bill liberaliz 
ing the size and weight restrictions applicable to trucks operating in and 
through South Carolina. The new law provides for a 96-inch width and 
a 40,000-lb. gross weight, where the old law limited trucks to 90 inches in 
width and 20,000 Ibs. in gross weight. A similar bill, passed at the last 
session of the Legislature, was vetoed by the Governor. 





Highway ‘Fourth Section” Regulations 


The Connecticut Public Utilities Commission has ruled that truckers 
can have only one rate for the same or similar service when operating 
under the jurisdiction of the Commission. The order was handed down 
in the case of Thames River Lines who operate truck or truck-water 
lines between points in the Naugatuck River valley and New York. The 
ruling prohibits the practice of charging one rate for goods shipped from 
Naugatuck valley points to Bridgeport as part of an interstate shipment 
to be completed by water to New York, and charging a higher rate for 
the same or similar goods if shipped from the same point of origin to 
Bridgeport only. 





Regulation of Private Motor Carriers by Nebraska Deferred 


The Nebraska Railway Commission has given proponents and op- 
ponents of the proposal to regulate private motor carriers thirty days 
within which to submit written arguments. The Commission recently 
held a hearing on this subject, having issued a rule on wholesalers and 
jobbers to show cause why they should not be regulated the same as com- 
mon carriers. 





Nebraska Regulation of Petroleum Haulers 


In the case of Niederhaus, Et Al. v. Nebraska, in the District Court 
of Laneaster County at Lincoln, a group of interstate petroleum haulers 
is seeking to enjoin a recently enacted law of Nebraska requiring thos 
engaged in trucking gasoline in quantities of more than 900 gallons t 
register with the Department of Agriculture, post insurance in a 
amount of $20,000, and refrain from operating on Saturdays, Sundays 
and holidays. 
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The four-day trial of the case was concluded on April 14th, during 
which the plaintiffs contended that Congress has exclusively occupied 
the field of regulation by the enactment of the Motor Carrier Act, 1935, 
and that the Nebraska law conflicts with the regulations of the Inter- 
state Commerce Commission as to insurance and operation requirements. 
The State contends that the statute is an exercise of its reserved police 
power, occupies a field different from that of the Motor Carrier Act, 
1935, and is a regulation of safety of its highways. When finally decided 
the case will be important in defining the limits of Federal and State 
power of highway regulation. 





COAL COMMISSION DIRECTS DETERMINATION 
OF WEIGHTED AVERAGE COSTS 


The National Bituminous Coal Commission has issued an order (No. 
240) directing each District Board to determine the weighted average of 
the total costs of the ascertainable tonnage produced in its district in the 
calendar year 1936, and to adjust the average costs so determined to give 
effect to any changes substantially affecting costs. The District Boards 
were directed to submit their determinations to the Commission on or 
before April 30, 1938. 





SEC AMENDS RULES FOR REGISTRATION OF 
SMALL SECURITY ISSUES 


The Securities and Exchange Commission has announced that, 
pending completion of a study being made by it with a view to determin- 
ing what simplification and economies can be effected which will assist 
in the flotation of security issues, its rules have been amended so as to 
broaden the exemptions for issues of under $100,000, and to reduce the 
amount of financial information required in the registration statements 
for issues of small established enterprises. 





14 PER CENT OF POPULATION ON RELIEF 


More than 17,314,000 persons, or about fourteen per cent of the 
entire population of the United States, now receive relief in one form or 
another, according to the report of the Senate’s Special Unemployment 
Committee. 


There are about 12,870,000 unemployed at the present time, said 
the report. 

Aiding these, during the period between 1933 and 1937, the report 
revealed, Federal, State and City Governments have spent a total of 
$19,300,000,000. 

_ _ The report recommended continued study of the problem with which 
It dealt, and against any immediate changes in relief policies, because of 
the critical unemployment situation now existing. 





With The Railroads 


A. A. R. Public Relations Program 


Members of the Association of American Railroads, at a meeting in 
Chicago on April 29th, approved the continuance of the public rela. 
tions and advertising program of the Association for the year beginning 
June 1, 1938, with a total expenditure of $650,000, which is a little more 
than half the expenditure authorized for the current year. 





Railway Employment 


Class I steam railways, excluding switching and terminal compa- 
nies, had 913,070 employees at the middle of April, 1938. This wasa 
decrease of 19.37 per cent compared with the middle of April, 1937, and 
a decrease of 1.54 per cent as compared with the middle of March, 1938. 
Railway employment at the middle of April, 1938, was 51.5 per cent of 
the 1923-1925 average. 





Railway Revenues 


Preliminary reports from Class I railroads show estimated operating 
revenues in April, 1938, to be 24.5 per cent below those for April, 1937, 
and 40.9 per cent below April, 1930. 





Railway Revenues, Expenses and Net Railway Operating Income 


The Bureau of Statistics of the Interstate Commerce Commission 
has issued a statement showing that the Class I steam railways in Mareh, 
1938, had a decrease in their freight revenue of 27.6 per cent as com- 
pared with March, 1937. The decrease in passenger revenue was 11.2 
per cent, and the decrease in total operating revenues was 25.1 per cent. 
Railway expenses, taxes and rents decreased 12.7 per cent. Net railway 
operating income decreased 79.3 per cent. The net railway operating 
income for the first three months of 1938 decreased 86.9 per cent as com- 
pared with the first three months of 1937. 





Railway Tax Burdens 


The Lackawanna Railroad, with a route mileage of 986, pays a larger 
total in taxes than the Canadian Pacific pays on 17,222 miles from coast 
to coast. New Jersey, in which much of the Lackawanna mileage 3 
located, collects $9,644 a mile in railroad taxes, the highest for any State 
in the country, while at the same time it collects less from trucks than 
any State except Massachusetts. “ 
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Steam Railway Accidents 


The completed statistics of steam railway accidents for the month of 
January, 1938, show 5 passengers injured in train accidents, 205 passen- 
gers injured in traia service accidents and 2 passengers killed in train 
service accidents. Forty-five employees were killed and 1,462 employees 
were injured while on duty. 





Railway Equipment Orders 


On April 1, 1938, the Class I railroads had 5,825 new freight cars, 
84 new steam locomotives and 19 new electric and Diesel locomotives 
on order. 


Court Holds Labor Unions Must Abide 
By Agreements 


The United States Circuit Court of Appeals for the Seventh Circuit, 
at Chicago, has ruled that an employer need not reemploy workers dis- 
charged during a strike which violated a non-strike agreement in opera- 
tion at that time. The National Labor Relations Board had ordered the 
reemployment of the strikers. 


Judge Evans, who wrote the opinion of the Court, said: 


‘“‘The employees and the union entered into a written contract prior 
to the strike in which it was agreed not to strike but to arbitrate. By 
going on strike the employees violated the contract. 

“‘Nor can we fail to observe that when large groups, veritable armies, 
engage in collective activity, there is possible danger lurking in the 
result of such mass drives. Intolerance of the rights of others may 
result. As so often occurs, parties deeply interested and prejudiced by 
their interest—and seeing red—suffer from the delusion that numerical 
strength measures right.’’ 








Court Holds State May Prohibit Interstate Motor 
Carrier Operation Over Highways 


The United States Circuit Court of Appeals for the Fifth Circuit, in 
Thompson, Et Al., v. McDonald, has sustained the right of the Texas 
Railroad Commission to prohibit operations by an interstate motor car- 
ner over Texas highways after it had found the highways unduly con- 
gested and that the proposed operation would endanger others in the 
use of such roads. The Court held that the power delegated by the Con- 
gress to the Interstate Commerce Commission pertained to the business of 
those engaging in interstate commerce by motor vehicle, while the power 

ing exercised by the Texas Commission was the reserved police power 
of the State, and was in a field other and different from that which had 


ry — by the Congress through the passage of the Motor Carrier 
et, 1935. 





SEC Study of Corporate Reorganizations 
and Protective Committees 


The Securities and Exchange Commission, on May 10th, transmitted 
to Congress the seventh of its reports based on a general study of cor. 
porate reorganizations and protective committees, which was inaugu- 
rated by it in 1934, pursuant to Section 211 of the Securities Exchange 
Act. The 610-page report is entitled ‘‘Report on the Study and Inves. 
tigation of the Work, Activities, Personnel and Functions of Pro. 
tective and Reorganization Committees: Part VII—Management Plans 
Without Aid of Committees.’’ The printed parts of the Commission’s 
report to date, with the prices therefor, are listed below: 


Part I—Strategy and Techniques of Protective and Reorganization 
Committees. Price $1.00. 

Part I11—Committees and Conflicts of Interest. Price $0.60. 

Part I1I—Committees for the Holders of Real Estate Bonds. Price 
$0.25. 

Part I1V—Committees for the Holders of Municipal and Quasi-Mu- 
nicipal Obligations. Price $0.15. 

PART V—Protective Committees and Agencies for Holders of De. 
faulted Foreign Governmental Bonds. Price $1.00. 

Part VI—Trustees under Indentures. Price $0.20. 

Part VII—Management Plans Without Aid of Committees. Price 
$0.60. 


These may be obtained from the Superintendent of Documents, 
Government Printing Office, Washington, D. C. 





SEC Prohibits Manipulative Devices 


The Securities and Exchange Commission has amended its Rule GB4 
so as to prohibit the use of manipulative or deceptive devices or con- 
trivances with respect to securities not registered on a national secur- 
ties exchange. The new rule becomes effective July 1, 1938. It makes 
unlawful the use of the mails or any means or instrumentality of inter- 
state commerce or of any facility of any national securities exchange, the 
doing of any act or omitting to do any act in connection with the pur 
chase or sale of any security not registered on a national securities er- 
change, if such act or omission to act would be unlawful under Section 9 
(a) or any rule or regulation prescribed in connection with the purchase 
or sale of a security registered on a national securities exchange. The 
effect of the rule is to place securities not registered on a national secur 
ties exchange on a par with those so registered, so far as manipulative or 
deceptive devices or contrivances are concerned. 
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United States Supreme Court Action 


The following cases were decided by the United States Supreme 
Court in opinions handed down on April 25, 1938: 


Coke From Southern Origins to C. F. A. Territory Destinations 


In No. 638—Baltimore & Ohio R. Co. v. United States, the Court 
sustained orders of the Interstate Commerce Commission prescribing 
reduced rates on coke from southern origins to C. F. A. territory. The 
Baltimore & Ohio had contended that the order was made without 
proper notice of hearing, that it is unreasonable, not supported by sub- 
stantial evidence and necessary findings, and that it attempts to equalize 
geographical and transportation disadvantages beyond the power of the 
Commission. The Court found each of these contentions to be without 
merit. 


Court Overrules 96-Year Old Decision in Railroad 
Personal Injury Case 


In No. 367—Erie Railroad Company v. Tompkins, the Court over- 
ruled the case of Swift v. Tyson [16 Pet. 1], decided in 1842. That case 
held that Federal courts exercising jurisdiction on grounds of diversity 
of citizenship need not, in matters of general jurisprudence, apply the 
unwritten law of the State as declared by its highest court, and that 
they are free to exercise an independent judgment as to what the com- 
mon law of the State is—or should be. The Court lays down a new rule 
as follows: Except in matters governed by the Federal Constitution or 
by Acts of Congress, the law to be applied by the Federal courts in any 
case is the law of the State, either as enacted by the Legislature or 
declared by decision of its highest court. 

In this case Tompkins, a citizen of Pennsylvania, was injured on a 
dark night by a passing freight train of the Erie Railroad while walk- 
ing along its right-of-way. He claimed the accident occurred through 
negligence in operation or maintenance of the train; that he was right- 
fully on the premises as a licensee because on a commonly used beaten 
footpath which ran for a short distance along the tracks; that he was 
struck by something which looked like a door projecting from moving 
cars. 

He brought suit in the United States District Court for the Southern 
District of New York, because the Erie is a New York corporation. The 
Erie claimed its duty to Tompkins was no greater than that owed a 
trespasser ; that its duty should be determined by the Pennsylvania law, 
under which Tompkins was a trespasser. 

The Court held that the District Court could not exercise an inde- 
pendent judgment as to the law, but was bound by the State law as 
declared by its court of last resort, and reversed and remanded the case 
for further proceedings. 
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The opinion was written by Mr. Justice Brandeis. Justices Butler 
and McReynolds dissented. Mr. Justice Reed dissented in part, as to 
the language used by the Court. Mr. Justice Cardozo took no part in 
the decision of the case. 


Requirements of a Full Hearing 


In No. 581—Morgan v. United States, an order of the Secretary of 
Agriculture, under the Packers and Stockyards Act, fixing maximum 
rates to be charged by market agencies at the Kansas City Stockyards, 
was set aside, because of a denial of a full hearing. 

Mr. Chief Justice Hughes, in delivering the opinion of the Court, 
said : 


**The right to a hearing embraces not only the right to present evi- 
dence but also a reasonable opportunity to know the claims of the op- 
posing party and to meet them. * * * Those who are brought into 
contest with the Government in a quasi-judicial proceeding aimed at the 
control of their activities are entitled to be fairly advised of what the 
Government proposes and to be heard upon its proposals before it issues 
its final command.”’ 

Mr. Justice Black dissented. Mr. Justice Cardozo and Mr. Justice 
Reed took no part in the case. This is the second time this proceeding 
has been before the Supreme Court, and in both instances the Court has 
held the orders invalid due to a lack of a full hearing. 


Ex Parte 104—Part I1—Orders of |. C. C. Sustained 


In Nos. 514 and 530—United States v. Panamerican Petroleum Com- 
pany, and United States v. Humble Oil Company, the Court again af- 
firmed orders of the Interstate Commerce Commission issued in Ex 
Parte 104—Part II—Terminal Allowances. In an opinion written by 
Mr. Justice Roberts, the Court said that these cases are controlled by its 
decision in United States v. American Sheet & Tin Plate Company, 301 
U. S. 402, and that the orders of the Commission were based on sub- 
stantial evidence. 

Mr. Justice Cardozo and Mr. Justice Reed took no part in the con- 
sideration of these cases. 


Federal Employers’ Liability Act Cases 


In No. 859—Sheehan v. N. Y.,N. H. & H. R. Co., the Court declined 
to review a decision of the United States Circuit Court of Appeals for 
the Second Cireuit [93 F. (2d) 442]. In No. 863—Atchison, T. & 8. F. 
Ry. Co. v. Taylor, the Court declined to review a decision of the Illinois 
Appellate Court [11 N. E. (2d) 610]. Both of these cases involve 
actions under the Federal Employers’ Liability Act. In both cases peti- 
tions for writs of certiorari were denied. 


On May 16, 1938, the Court took action in the following cases: 


In No. 300—St. Louis, Brownsville & Mexico Railway Company, 
Et Al., v. Brownsville Navigation District, Et Al., the Court reversed 
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the opinion of the United States Circuit Court of Appeals for the Fifth 
Circuit, and sustained the United States District Court, in holding that 
the Navigation District should have, instituted an action before the 
Interstate Commerce Commission, and not in the courts, with respect to 
the alleged failure of the railroad to furnish cars for transportation 
between Matamoras, Mexico, and the Port of Brownsville, Texas. The 
Navigation District had alleged the refusal to furnish cars to be unrea- 
sonable and unjustly discriminatory. The Court held the Interstate 
Commerce Commission to have exclusive jurisdiction of the issue. 


In No. 984—Shields, Et Al., v. Utah-Idaho Central Railroad Com- 
pany, the Court has been asked to review a decision of the United States 
Cireuit Court of Appeals for the Tenth Circuit which affirmed an injunc- 
tion holding the Utah-Idaho Central Railroad Company to be exempt 
from the provisions of the Railway Labor Act. 


In No. 961—Pennsylvania Public Utility Commission v. Union Trac- 
tion Company, the Court declined to review a decision of the United 
States Circuit Court of Appeals for the Third Circuit with respect to an 
allowance made in connection with the use and occupation of property 
by the Traction Company pending its reorganization under Section 77B 
of the Bankruptey Act. 


In No. 958—Blumgart v. St. Louis-San Francisco Railway Com- 
pany, the Court declined to review a decision of the United States Cir- 
euit Court of Appeals for the Eighth Circuit with respect to the appli- 
cation of certain bondholders for leave to intervene in the Frisco reorga- 
nization proceedings to secure segregation and secretion of income of 
mortgaged property in custody of the bankruptcy court, the mortgage 
trustee having refused to intervene. The Circuit Court of Appeals held 
that the allowance or disallowance of the petition for intervention was 
discretionary with the bankruptcy court. 


Rule to Show Cause Issued Against Circuit Court of Appeals 


The Judges of the United States Cireuit Court of Appeals for the 
Third Cireuit were directed by the Court to show cause next Monday, 
May 23rd, why the Court should not be directed to permit the National 
Labor Relations Board to withdraw a petition filed by it for enforce- 
ment of its order against the Republic Steel Company. The Labor Rela- 
tions Board sought to withdraw the petition in order to conduct further 
proceedings in the case, so as to meet the requirements of the Court as 
recently enunciated in the Morgan Case. The Court of Appeals declined 
to permit the withdrawal of the petition, and the Supreme Court issued 
the rule to show cause upon request of the Labor Relations Board. 
Court attaches could recall no other instance where this procedure had 
been followed. 


The Court has announced that it will hand down more opinions and 
orders next Monday, May 23rd, and that it will adjourn for this term on 
Tuesday, May 31st. 





A Golfer Writes His Own Will— 
Is Bunkered At Every Turn 


The late Harry Vardon, although the finest professional golfer of 
his day, is discovered to have been a very poor will-maker. He had 
indited his own testament, and his solicitor asked Justice Farwell of the 
London Probate Court to construe it, observing : ‘‘This testator appeared 
to be bunkered at every turn.’’ 

The judge thought so too, but added that a solicitor was not 
indispensable in making a will, if the maker would only consider two 
things: What he has to leave and to whom he wishes to leave it. 

‘*But,’’ he added, ‘‘Vardon imagined he was playing a game of 
golf, and so by fortifying himself against some traps—here imaginary 
—fell into others which were very real.’’ 





RAILWAY LABOR EXECUTIVES TO ESTABLISH 
HEADQUARTERS IN WASHINGTON 


The Railway Labor Executives Association will establish permanent 
headquarters in Washington on June Ist. It will have an Executive 
Secretary-Treasurer who will devote all of his time to the Association’s 
affairs. Mr. J. G. Luhrsen, President of the Train Dispatchers, has 
been chosen for the post. He has been granted an indefinite leave of 
absence by the Dispatchers. 





CONGRESSMAN VINSON TAKES SEAT ON BENCH 


Congressman Fred M. Vinson, of Kentucky, has taken his seat as an 
Associate Justice of the United States Court of Appeals for the District 
of Columbia, to which post he was appointed by President Roosevelt and 
confirmed by the Senate last January. He remained in the House of 
Representatives until the passage of the new Revenue Act of 1938. He 
has been an outstanding member of the Committee on Ways and Means 
of the House of Representatives, and served in the House for fourteen 
years. He is considered an expert on Federal taxation. 





NATIONAL RAILROAD ADJUSTMENT BOARD REFEREE 


The National Mediation Board has appointed Mr. George Ward 
Stocking, Economist, Austin, Texas, as Referee in connection with 
twenty-nine deadlocked cases pending before the First Division of the 
National Railroad Adjustment Board, to succeed Professor I. L. Sharf- 
man, of the University of Michigan, who resigned. 





MARITIME COMMISSION GENERAL COUNSEL 


The United States Maritime Commission has announced the appoint- 
ment of Mr. Bon Geaslin, as General Counsel. He has been Acting 
General Counsel since February 17, 1938. Mr. Geaslin is well known a 
secretary to former Senator Harry B. Hawes, of Missouri. 
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